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@ XXIX 


Justice And The Judiciary: 
A Look At The Partial Jurist 


Major David A. Higley, USMC* 


The judiciary, more than any other component of the 
jurisprudential equation, has the paramount responsibility to 
be impartial. Recently, numerous criminal convictions have 
been set aside during the course of appellate review because the 
presiding trial jurist abandoned his impartial role and became 
a partisan advocate. The author examines a significant number 
of military and federal civilian criminal cases where reversal of 
a conviction has resulted from judicial impropriety, 
extrapolates from these cases appellate court advice on the 
subject of judicial temperament, and applies this information to 
Manual for Courts-Martial and ABA Standards on the subject 
of judicial demeanor. 


Justice must satisfy the appearance of justice. 
Mr. Justice Hugo L. Black? 


ALL TOO OFTEN recently, military appellate tribunals have been 
called upon to decide whether a military judge had abandoned his 
impartial role and become a partisan advocate for the prosecution. In the 
past five years, no less than 10 written opinions on this subject have 
been issued by either the United States Court of Military Appeals, or the 
Courts of Military Review.? Of these 10 cases, 80%—fully 8 out of 10— 





*Major Higley currently is serving in the Appellate Government Division, Navy 
Appellate Review Activity, Office of the Judge Advocate General of the Navy. He 
received the B.S. degree at the State University of New York at Buffalo in 1963, and J.D. 
(Cum Laude) from the same University in 1971. He is a member of the bars of New 
York, District of Columbia, and Florida, the Supreme Court of the United States and the 
United States Court of Military Appeals. 

1. In Re Murchison, 349 U.S. 133, 136 (1955). 

2. United States v. Shackelford, 25 USCMA 13, 54 CMR 13 (1976) (interim); United 
States v. Holmes, 23 USCMA 497, 50 CMR 577 (1975); United States v. Kimble, 23 
USCMA 251, 49 CMR 384 (1974); United States v. Clower, 23 USCMA 15, 48 CMR 
307 (1974); United States v. Posey, 21 USCMA 188, 44 CMR 242 (1972); United States 
v. Bush, No. 76 1229 (NCMR 16 August 1976) (unpublished); United States v. Massa, 
49 CMR 586 (ACMR 1974); United States v. Beach, 49 CMR 124 (NCMR 1974); United 
States v. Taylor, 47 CMR 445 (ACMR 1973); United States v. Jordan, 45 CMR 719 
(ACMR 1972). 
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resulted in reversal of the accused’s conviction.* To indicate that such a 
reversal rate is unacceptable is merely to state the obvious. Moreover, of 
these 10 cases, only 1 concerned the review of a conviction by special 
court-martial;* fully 87.5% of the reversals were of general courts. In 
terms of age, maturity, and experience, one would have expected fewer 
reversals for improper judicial conduct or temperament by general court- 
martial military judges, but such is simply not the case. 

The penchant for partiality, however, is not restricted to trials by 
courts-martial. Federal civilian appellate tribunals have also had more 
than their share of cases where the spectre of partiality has been injected 
into a criminal trial. Here, too, the reversal rate is appalling. 

This article examines into this serious legal problem, and after a 
systematic collation of opinions on various aspects of the subject, the 
judicial pitfalls will be isolated and discussed. It is first necessary to 
identify the role of impartiality required of a judge in a criminal trial, and 
subsequent portions of this article will discuss, in some depth, various 
military and federal civilian appellate court opinions which have held that 
a trial jurist abandoned his impartial role. 

The reader is cautioned that the discussion of the subject presented 
herein is not exhaustive. Since the paper is focused on the partial jurist, 
the principal opinions discussed are those where reversal resulted 
because of partiality. Obviously, therefore, the picture is incomplete. 
Nevertheless, it is believed that a study of those cases resulting in 
reversal on appeal will provide a sufficient background against which the 
individual facets of the general theme can be identified and set forth for 
discussion and consideration. 


THE REQUIREMENT OF IMPARTIALITY 


It can be stated without equivocation that a military judge must not 
only. be impartial; he must provide the very appearance of impartiality. 





3. Of the remaining two, Kimble and Beach, supra n. 2, the latter case was subsequently 
reversed for denial of speedy trial. United States v. Beach, 23 USCMA 480, 50 CMR 
560 (1975). Moreover, in view of the decision in Shackelford, supra n. 2, the continuing 
viability of that portion of the Navy Court’s opinion on the present subject must be 
viewed with extreme caution. See infra n. 72. 

4. United States v. Bush, supra n. 2. 

5. The reader should note that this material is being written primarily for military judges 
and counsel practicing before courts-martial. Accordingly, while the article has a 
definite slant toward military law, terminology and procedure, such direction is not 
without purpose. 
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This hornbook law is reflected in numerous judicial opinions, military® 


and civilian,’ and is specifically set forth by the American Bar Associa- 
tion as a judicial duty: 


The trial judge should avoid impropriety and the appearance of impropriety in all his 
activities, and should conduct himself at all times in a manner that promotes public 
confidence in the integrity and impartiality of the judiciary.® 


Having stated the proposition, however, it must still be ascertained what 
is comprehended by impartiality, and this can best be delineated by 
reference to the Manual for Courts-Martial,® decisional law defining the 
trial judge’s duties, and various scholarly writings on the subject. 


A. CONTROL AND DIRECTION OF THE TRIAL 


The duties of a military judge are loosely defined by the Manual for 
Courts-Martial, and include the following express responsibilities: 





6. United States v. Shackelford, 25 USCMA 13, 16, 54 CMR 13, 16 (1976) (interim); 
United States v. Clower, 23 USCMA 15, 18, 48 CMR 307, 310 (1974); United States v. 
Taylor, 47 CMR 445, 451 (ACMR 1973). 

7. United States v. Harris, 501 F.2d 1 (9th Cir. 1974); United States v. Malcolm, 475 F.2d 
420 (%h Cir. 1973); United States v. Persico, 305 F.2d 534 (2d Cir. 1962); Herman v. 
United States, 289 F.2d 362 (Sth Cir. 1961), cert. denied, 368 U.S. 897 (1961); Gardner 
v. United States, 283 F.2d 580 (10th Cir. 1960). 

8. AMERICAN BAR ASSOCIATION STANDARDS RELATING TO THE ADMINISTRATION OF 
CRIMINAL JusTICE, The Function of the Trial Judge section 1.5 [hereinafter cited as 
STANDARDS]. See also id. section 6.4. It should no longer be subject to doubt that the 
AMERICAN BAR ASSOCIATION CODE OF PROFESSIONAL RESPONSIBILITY AND CODE 
OF JUDICIAL CONDUCT and the STANDARDS are to be adhered to insofar as possible by 
military judges and counsel before courts-martial. United States v. Heard, 3 M.J. 14 
(CMA 1977), at 22. The Manual for Courts-Martial, United States 1969 (Rev. ed.), par. 
48c [hereinafter cited as Manual] specifically notes that “counsel for the accused . . . 
will perform such duties as usually devolve upon the counsel for a defendant before a 
civilian court in a criminal case.”’ The provisions of the Manual have the force of law. 
United States v. Smith, 13 USCMA 105, 32 CMR 105 (1962). See also United States v. 
Jordan, 20 USCMA 614, 44 CMR 44 (1971); UniTEpD States Court OF MILITARY 
APPEALS RULES OF PRACTICE AND PROCEDURE, Rule 14A(a) (1973); Manual of the 
Judge Advocate General of the Navy, Section 0142 (1970). The repeated reference by 
the United States Court of Military Appeals to the CODE OF PROFESSIONAL 
RESPONSIBILITY and the STANDARDS establishes beyond peradventure that military 
law adheres to prevailing standards of professional conduct. See, e.g., United States v. 
Heard, supra; United States v. Shackelford, 25 USCMA 13, 54 CMR 13 (1976) 
(interim); United States v. Evans, 24 USCMA 14, 16, 51 CMR 64, 66 (1975); United 
States v. Beach, 23 USCMA 480, 50 CMR 560 (1975); United States v. Wilkerson, 23 
USCMA 440, 50 CMR 459 (1975); United States v. Catt, 23 USCMA 422, 425 n. 3, 50 
CMR 326, 329 n. 3 (1975); United States v. Kimble, 23 USCMA 251, 255, 49 CMR 384, 
388 (1974) (Ferguson, S.J., concurring). 

9. Manual, supra r.. 8. 
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The military judge shall preside over each open session of the court-martial to which 
he has been detailed. He takes appropriate action in the open sessions of the court in 
order that the proceedings may be conducted in a dignified, military manner. He is 
responsible for the fair and orderly conduct of the proceedings in accordance with law.?® 

* * * * ” 


The military judge may intervene in a trial of a case to prevent unnecessary waste of 
time or to clear up some obscurity. ! 


Clearly, the law neither demands nor expects a trial judge to remain 
an inactive spectator to the trial, and “defendants in a criminal case do 
not have a right to insist that the judge must sit on the bench, mute and 
inert.”"!2 In the same sense that “the prosecution of a crime is not a fox 
hunt,”’?* the trial jurist is not relegated to the position of an umpire,*4 
moderator,!5 “‘referee or supervisor.”!® Thus, “while the adversary 
system depends primarily on the parties’”!? for the marshalling and 
presentation of evidence to the fact finders, a trial judge “has the right 
and duty to facilitate the orderly progress of a trial by direct participa- 
tion.” Judicial intervention is permitted to ensure that truth is elicited 
and justice is attained between the parties.’® The trial judge is to be 


“properly interested in seeing that all salient facts are presented to the 
jury.”’2° 





10. Manual, par. 396(1). 

11. Manual, par. 39b(4). 

12. Daley v. United States, 231 F.2d 123, 130 (Ist Cir. 1956), cert. denied, 351 U.S. 964 
(1956). 

13. United States v. Kimble, 23 USCMA 251, 253, 49 CMR 384, 386 (1974). 

14. Id. See also Maguire v. United States, 358 F.2d 442, 445 (10th Cir. 1966); Massey v. 
United States, 358 F.2d 782, 786 (10th Cir. 1966). 

15. Quercia v. United States, 289 U.S. 466, 469 (1933); Ayash v. United States, 352 F.2d 
1009, 1010 (10th Cir. 1965); United States v. Wheeler, 219 F.2d 773, 777 (7th Cir. 
1955), cert. denied, 349 U.S. 944 (1955). 

16. United States v. Nobles, 422 U.S. 225, 230 (1975). 

17. Id. ‘ 

18. United States v. Pena-Garcia, 505 F.2d 964, 967 (9h Cir. 1974) (emphasis added). 

19. United States v. Wheeler, 219 F.2d 773, 777 (7th Cir. 1955), cert. denied, 349 U.S. 944 
(1955). 

20. Carrado v. United States, 210 F.2d 712, 722 (D.C. Cir. 1953), cert. denied sub. nom., 
Williams v. United States, 347 U.S. 1018 (1954) (emphasis added). 


222 





JAG Journal @ XXIX 


Nonetheless, the military judge should bear in mind that 


his undue interference or participation in the examination of witnesses, or a severe 
attitude on his part toward witnesses, may tend to prevent the proper presentation of the 
case or hinder the ascertainment of the truth.?! 


The trial jurist necessarily and properly occupies a position of great 
weight and influence with the jury,2? and the “jurors are ever watchful of 
the words that fall from him.”?* Accordingly, the judge must be careful 
to say or do nothing which might have the effect of prejudicing the case 
of either the Government or the accused before the triers of facts.24 With 
respect to the examination of witnesses, the judge has a duty to 

require the interrogation to be conducted fairly and objectively and with due regard for 


the dignity and legitimate privacy of the witnesses and without seeking to intimidate or 
humiliate them unnecessarily.?5 


Just as counsel must refrain from unnecessarily intimidating or humiliat- 
ing a witness,?® so too must the trial judge.?7 


B. DUTY TO OBTAIN AND CLARIFY THE EVIDENCE 


When the state of the evidence is confusing or “‘obscure,”2* when the 
evidence “appears to be insufficient for a proper determination of the 
matter” before the court,?® or when the trial judge is “not satisfied that 
{the court] has received all available admissible evidence on an issue,’’2° 
the judge is not required to submit the cause to the members for their 
determination based solely on the evidence adduced by the parties. 





21. Manual, par. 39b(4). 

22. Starr v. United States, 153 U.S. 614, 626 (1894); United States v. Carmel, 267 F.2d 
345, 350 (7th Cir. 1959). 

23. United States v. Clower, 23 USCMA 15, 18, 48 CMR 307, 310 (1974). 

24. United States v. Levi, 177 F.2d 827, 836 (7th Cir. 1949). 

25. STANDARDS, The Function of the Trial Judge section 5.4a). See also Manual, par. 
54a, 1496(1). 

26. STANDARDS, The Prosecution Function section 5.7(a); The Defense Function section 
7.@a). 

27. United States v. Posey, 21 USCMA 188, 191, 44 CMR 242, 245 (1972). 

. Manual, par. 39b(4). 

. Id., par. 54b. 

Id. 


S838 
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Rather, the military judge should ask questions “to clear up uncertainties 
in the evidence,” and “develop further the facts for the better under- 
standing of the court members.”*! The military judge must be careful, 
however, to ensure that he does not depart from his impartial role* or 
give the appearance that he has done so.** This is not to say that a 
military judge becomes a partisan advocate merely by asking a question 
“more likely” to be asked by one party or the other;* rather, the jurist 
must avoid intimating “his personal opinion as to the merits of the case, 


the credibility of a witness, or the weight or sufficiency of the 
evidence. 35 


C. RESPONSIBILITY FOR SELF-RESTRAINT 


At all times, a military judge should endeavor to “avoid controversies 
which are apt to obscure the issues before the court.’’%® In his 
relationships with counsel, the accused, and the witnesses, the judge 
“should avoid a controversial manner or tone.”37 The American Bar 
Association has established specific guidelines for judicial demeanor 


which all trial judges should strive to attain, and against which judicial 
conduct is to be measured: 


The trial judge should be the exemplar of dignity and impartiality. He should exercise 
restraint over his conduct and utterances. He should suppress his personal predilections, 
and control his temper and emotions. He should not permit any person in the courtroom 
to embroil him in conflict, and he should otherwise avoid conduct on his part which 
tends to demean the proceedings or to undermine his authority in the courtroom. When 
it becomes necessary during the trial for him to comment upon the conduct of witnesses, 
spectators, counsel, or others, or upon the testimony, he should do so in a firm, dignified 
and restrained manner, avoiding repartee, limiting his comments and rulings to what is 
reasonably required for the orderly progress of the trial, and refraining from unnecessary 
disparagement of persons or issues.*® 





31. United States v. Bishop, 11 USCMA 117, 120, 28 CMR 341, 344 (1960). See also 
United States v. Kimble, 23 USCMA 251, 253, 49 CMR 384, 386 (1974). “The court 
may, for instance, require the trial counsel to recall a witness, to summon new 
witnesses, or to make an investigation or inquiry along certain lines with a view to 
discovering and producing additional evidence.” Manual, par. 546. The proper 
procedure is discussed infra. 

32. Manual, par. 54d. 

. Blumberg v. United States, 222 F.2d 496, 501 (Sth Cir. 1955). “Appearance” includes 
extensive questioning of a witness. United States v. Shackelford, 25 USCMA 13, 15, 
54 CMR 13, 15 (1976) (interim); 2 WHARTON’s CRIMINAL EVIDENCE section 407 (13th 
ed., 1972). 

. United States v. Kimble, 23 USCMA 251, 253, 49 CMR 384, 386 (1974); United States 
v. Lindsay, 12 USCMA 235, 239, 30 CMR 235, 239 (1961).'The same rationale would 
apply to the calling of additional witnesses or other evidence. 


. United States v. Taylor, 47 CMR 445, 451 (ACMR 1973). See also Manual, par. 73c. 
. Manual, par. 395(4). 
Id. 


STANDARDS, The Function of the Trial Judge section 6.4. 


s 


35 
36. 
37. 
38. 
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Thus, it is the trial jurist’s specific function to “set the tone of the 
proceedings;”*® that is, he is to treat the parties with deference and 
respect, to display patience, and to “avoid controversies. ”*! 


D. OBLIGATION TO MAINTAIN ORDER 


On the other hand, when it is necessary to the fair and efficient 
conduct of the trial, the judge has the “right, and often the obligation, to 
interrupt the presentations” in order to correct misunderstandings® or 
to “reprimand or rebuff counsel.” In this regard, too, the American Bar 
Association has provided significant guidelines: 


The trial judge has the obligation to use his judicial power to prevent distractions from 
and disruptions of the trial. If the judge determines to impose sanctions for misconduct 
affecting the trial, he should ordinarily impose the least severe sanction appropriate to 
correct the abuse and to deter repetition. In weighing the severity of a possible sanction 
for disruptive courtroom conduct to be applied during the trial, the judge should consider 
the risk of further disruption, delay or prejudice that might result from the character of 
the sanction or the time of its imposition. 


* * * * * 


The trial judge should require attorneys to respect their obligations as officers of the 
court to support the authority of the court and enable the trial to proceed with dignity. 
When an attorney causes a significant disruption in a criminal proceeding, the trial judge, 
having particular regard to the provisions [set forth immediately above] should correct 


the abuse, and if necessary, discipline the attorney by use of one or more of the following 
sanctions: 


(i) censure or reprimand; 

(ii) citation or punishment for contempt; 

(iii) removal from the courtroom; 

(iv) suspension for a limited time of the right to practice in the court where the 
misconduct occurred if such sanction is permitted by law; 

(v) informing the appropriate disciplinary bodies of every jurisdiction where the 
attorney is admitted to practice of the nature of the attorney’s misconduct and of any 
sanction imposed. 





. Anderson v. Great Lakes Dredge & Dock Co., 509 F.2d 1119, 1131 (2d Cir. 1974). 

. United States v. Boatner, 478 F.2d 737, 740 (2d Cir. 1973), cert. denied, 414 U.S. 848 
(1973); United States v. Pellegrino, 470 F.2d 1205, 1207 (2d Cir. 1972), cert.denied, 411 
U.S. 918 (1973). 

. Manual, par. 39b(4). 

. United States v. Cole, 491 F.2d 1276, 1278 (4th Cir. 1974). See also United States v. 

McGovern, 499 F.2d 1140, 1144 (1st Cir. 1974). 

. Id. 

United States v. MacKay, 491 F.2d 616, 622 (10th Cir. 1973), cert. denied, 416 U.S. 

972 (1974). See also United States v. Sidman, 470 F.2d 1158, 1162 (9th Cir. 1972), cert. 

denied, 409 U.S. 1127 (1973). 

. STANDARDS, The Function of the Trial Judge section 6.3. 

. Id., section 6.5 


$6 ef 88 
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In the matter of disciplining counsel and ensuring the fair and orderly 
conduct of the trial, the military judge must be acutely aware of the 
content of his remarks, his personal demeanor, and, most significantly, 
whether the court members are present. That which is permissible and 
commendable in one context takes on a wholly different meaning and 
effect in another. 4 

Moreover, with specific reference to special and general courts-martial, 
it must be determined whether the disciplining of counsel by a trial judge 
must be made a part of the record of trial: Is a record of trial rendered 
non-verbatim by the failure to include a complete account (.e., transcript) 
of a disciplinary session respecting counsel’s conduct? The Manual for 
Courts-Martial indicates that the only conferences “between the military 
judge and counsel for either side” which “need not be made a part of the 
record” relate to “the time of the commencement or continuation of the 
trial.”’** “All proceedings involving rulings or instructions made or given 
by the military judge during the course of a trial shall be made a part of 
the record.”4® Consequently, while the word “ruling” is not precisely 
defined, it would seem to embrace the determinations and pronounce- 
ments by a military judge that counsel has acted in an unprofessional 
manner. 

Then, too, there are cogent reasons why such a session must be made 
a part of the record. For example, how else can reviewing authorities 
determine, first, whether the accused was provided with the effective 
assistance of ethical counsel; second, whether the trial judge abused his 
prerogatives in disciplining counsel; third, whether the actions of the 
judge so unnerved counsel that his subsequent services were thereby 
rendered ineffective;>° fourth, whether the actions of the trial judge are 
consistent with other evidence indicating a lack of impartiality;5! or fifth, 
whether the military judge engaged in or succumbed to command 
influence.*? Accordingly, it is concluded that such disciplinary sessions 
must be transcribed verbatim into the record of trial.5* 





47. See, e.g., United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972), discussed at length 
infra nn. 121-146; United States v. Coke, 339 F.2d 183 (2d Cir. 1964). 

. Manual, par. 39c. 

Id. 

. Bursten v. United States, 395 F.2d 976 (Sth Cir. 1968). 

. E.g. United States v. Hill, 332 F.2d 105, 107 (7th Cir. 1964) (“cumulative effect of the 
Court’s questions and statements constituted prejudicial error requiring a new trial.”’). 

. United States v. Kennedy, 8 USCMA 251, 24 CMR 61 (1957). 

. United States v. Richardson, 21 USCMA 383, 45 CMR 157 (1972), does not indicate a 
contrary result. 


SEesE 
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With this background of impartiality established, it is appropriate to 
discuss the military and federal civilian appellate court decisions which 
have determined that a trial judge abandoned his impartial role. 


II 


MILITARY APPELLATE Court DECISIONS 


Throughout their history, the United States Court of Military Appeals, 
the Boards of Review, and the United States Courts of Military Review 
have decried partisanship on the part of the law officer/military judge, 
and by members of the court.54 Generally, impermissible judicial 
behavior on the part of a law officer or military judge has occurred in 
three areas: First, examination of the accused; second, disparaging 
remarks directed at defense counsel; and third, conduct which is patently 
in aid of the prosecution. A discussion of the cases in each of these areas 
is presented seriatim below. 


A. EXAMINATION OF THE ACCUSED 


Beginning with the seminal case of United States v. Bishop,**= wherein 
the United States Court of Military Appeals, over the vigorous dissent of 
Judge Ferguson, found no impropriety in a law officer’s questioning of an 
accused or other asserted irregularities, the courts have addressed the 
questioning of an accused by the presiding jurist on no less than eight 
occasions. The results of such scrutiny (i.e., affirmance or reversal of a 
conviction) are equally divided; however, that is of marginal interest only 
because the mere fact that judicial conduct was challenged at all gives 
pause for concern. Thus, while cases resulting in reversal are treated 
principally herein—for those decisions provide clear examples of what is 
improper—additional decisions in this area which affirm convictions®® 
and which contain significant principles of law should not be overlooked. 





54. While court member partisanship is not reviewed in this article, and appears to be less 
commonplace than similar misbehavior by a trial judge, the reader’s attention is invited 
to the following decisions on the subject: United States v. Marshall, 12 USCMA 117, 
30 CMR 117 (1961); United States v. Flagg, 11 USCMA 636, 29 CMR 452 (1960); 
United States v. Blankenship, 7 USCMA 328, 22 CMR 118 (1956); United States v. 
Sears, 6 USCMA 661, 20 CMR 377 (1956); United States v. Smith, 6 USCMA 521, 20 
CMR 237 (1955); United States v. Carver, 6 USCMA 258, 19 CMR 384 (1955). See also 
United States v. Lynch, 9 USCMA 523, 26 CMR 303 (1958); United States v. Deain, 5 
USCMA 44, 17 CMR 44 (1954); United States v Adamiak, 4 USCMA 412, 15 CMR 412 
(1954). 

. 11 USCMA 117, 28 CMR 341 (1960). 

. United States v. Kimble, 23 USCMA 251, 49 CMR 384 (1974); United States v. 
Lindsay, 12 USCMA 235, 30 CMR 235 (1961); United States v. Bishop, 11 USCMA 
117, 28 CMR 341 (1960); United States v. Beach, 49 CMR 124 (NCMR 1974), rev’d on 
other grounds, 23 USCMA 480, 50 CMR 560 (1975). 


RH 
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In United States v. Clower,®" the accused had been charged with 
desertion. Following Clower’s provident pleas of guilty to the lesser 
included unauthorized absence offense, the Government attempted to 
prove the major offense through service-record-book catires; a letter 
written by the accused while in British Columbia, Canada, to his sister in 
Georgia; and judicial notice of the distance between British Columbia 
and Parris Island, South Carolina, the point of inception for the period of 
absence. The letter referenced the accused’s intent “to start an organi- 
zation of the deserters,” that he was remorseful for having shot at people 
while he was stationed in Vietnam but not for desertion, and that he 
intended to “immigrate legally” into Canada.5* The defense vigorously 
contested the Government’s assertion that Clower deserted, and the 
accused testified that “he never formed a specific intent to desert,” and 
that he left the United States for Canada because he was “unable to 
determine whether his action in Vietnam was right.”®® Following cross- 
examination of Clower by the trial counsel and two innocuous questions 
from the court members, the military judge asked a series of searching 
questions of the accused. ® 

With reference to the questions of the military judge, the Court of 
Military Appeals concluded that “the manner of the military judge’s 
questioning is akin to impeachment:’’®! 


His use of the phrase “your [appellant’s] own private morality” reasonably provides a 
source for the inference that the judge disparaged appellant’s concept of morality. The 
question posed to the appellant about his lying to his parents well communicates the 
military judge’s belief that Clower was less than creditable. The examination also 
highlighted the fact that the appellant fathered a child out of wedlock, and questioned 
whether the appellant hadn’t entered Canada illegally. 


This, said the Court, constitutes “plain” error which requires reversal of 
the conviction even though the court members had been instructed to 
disregard any comment or statement of the military judge which might 
indicate an opinion as to the guilt or innocence of the accused.™ The 
Court advised that, when the evidence respecting guilt or innocence is 
close, the “role of impartiality of a military judge is particularly 
important” because there is a propensity on the part of jurors “to attempt 
to tune in on and adopt a trial judge’s appraisal of the facts:’’® 





57. 23 USCMA 15, 48 CMR 307 (1974). 
58 Id., at 16, 48 CMR at 308. 

59. Id. 

60. Id., at 17-18, 48 CMR at 309-10. 
61. Id., at 18, 48 CMR at 310. 

62. Id. 

63. Id. 

64. Id. 
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Extreme caution must be observed to prevent a joinder of an exposure of a trial judge’s 
view of the facts and a juror’s natural curiosity about an affinity for that view from 
causing any abandonment of each juror’s personal factfinding responsibility. ® 


In United States v. Shackelford,® the trial judge properly rejected the 
accused’s proffered pleas of guilty, and trial on the merits was had before 
members. *®7 During the defense case, Shackelford elected to testif, and 
was subjected to lengthy cross-examination by trial counsel. Thereafter, 
the judge asked “29 questions of his own,” which “prompted 14 
additional questions by the prosecutor followed by 22 additional questions 
by the trial judge to resolve [three] questions posited by the jury.”’®* With 
respect to the judge’s examination of the accused, the Court observed, 
first, that “the tenor of the trial judge’s questions rather than their bare 
number is the more significant factor,” but, second, that “the sheer 
number of searching questions directed to the accused, without similar 
inquiries of the other witnesses, tended to highlight for the court 
members the judge’s concern with the accused’s credibility.”®® It was 





65. Id. In United States v. Grunberger, 431 F.2d 1062 (2d Cir. 1970), the court reversed a 
conviction because there was an impression of judicial partiality created on the record 
when the judge closely questioned the accused, but engaged in far less probing 
examination of the Government’s witnesses. With respect to the juxtaposition of the 
evidence, the Court said: “. .. where the Government’s case involves close factual 
issues and its proof of an element of the crime alleged leaves room for a reasonable 
inference inconsistent with guilt, we will scrutinize claimed error with particular care. 
Error which may be deemed relatively minor in other circumstances may reach 


prejudicial proportions in a close factual case such as this.” 431 F.2d at 1066-67, 
footnote omitted. 


66. 25 USCMA 13, 54 CMR 13 (1976) (interim). 

67. Id., at 15, 54 CMR at 15. Apparently, Shackelford initially elected to be tried by 
military judge alone. When his guilty pleas were rejected, the military judge permitted 
the accused to “reevaluate whether he wished to be tried before judge alone or jury, 
and the [accused] opted for the latter.” Jd. The “‘same military judge” presided at the 
subsequent trial (/d.), and the court, by way of footnote, commented: “With regard to 
the appropriateness of and necessity for recusation in circumstances such as these, see 
United States v. Cockerell, 49 CMR 567, 570-73 (ACMR 1974).” Id. n. 2. A more 
appropriate citation of authority would have been the court’s opinion in United States 
v. Jarvis, 22 USCMA 260, 262, 46 CMR 260, 262 (1973), a decision heavily relied upon 
by the Army Court of Military Review in Cockerell. Moreover, the language employed 
by the Court in this context suggests that it was both appropriate and necessary for the 
trial jurist to recuse himself “in circumstances such as these” (i.e., in Shackelford), 
and it was error therefore for the trial judge not to have done so. Assuming this to be 
a not too strained interpretation of the court’s note, it appears unfortunate that the 
appellate tribunal declined to explain the error it perceived. After all, there is language 


in Cockerell that the trial judge should not have—indeed had a duty not to—recuse 
himself. 


68. Id. at 15, 54 CMR at 15. 
69. Id. 
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this two step process of reasoning that led to the conclusion that “the’ 
trial judge crossed the line of propriety.”7° With respect to the former 
observation, the Court found the judge’s questions to be prosecutorial in 
nature;”! the latter conclusion is in accord with Wharton: “In no event 
should the court subject the witness to extensive questioning. . . .”’”? 

In United States v. Lowe,™ the Navy Board of Review set aside the 
accused’s conviction because the law officer’s questioning of the accused 
had transgressed the bounds of propriety, and because the trial judge 
improperly castigated counsel before the jury, a problem we will address 
later.74 Following certification of the Board of Review decision to the 
Court of Military Appeals, that tribunal affirmed the Board’s prior 
determination. Lowe had been charged with sexual misconduct with his 
six-year old step-daughter, and testified in his own defense, denying the 
accuracy of an incriminatory pretrial statement and suggesting that his 
wife wanted a divorce so badly that she would prefer false charges 
against him. Following cross-examination by trial counsel, the law officer 
questioned the accused’s version of the events surrounding the execution 
of the pretrial statement, viz: 





70. Id., at 16, 54 CMR at 16. As an afterthought, the court indicated its “conclusion that 
the appellant was denied a fair trial is buttressed by the fact that much of the judge’s 
questioning appears to have been prompted by information which he gleaned from the 
providence inquiry.” Jd., at 17, 54 CMR at 17. The fact that certain questions were 
prompted by information obtained during the guilty plea inquiry, therefore, was not the 
predicate for reversal of the conviction, but merely corroborative evidence of the denial 
of a fair trial. 

71. Id., n. 3, at 15, 54 CMR at 15. 

72. 2 WHARTON’s CRIMINAL EVIDENCE section 407 (13th ed. 1972). In view of Shackelford, 
it must be concluded that the opinion of the Navy Court of Military Review on this 
subject in United States v. Beach, 49 CMR 124, 1281-29 (NCMR 1974), rev'd on other 
grounds, 23 USCMA 480, 50 CMR 560 (1975), is incorrect. In Beach, the accused was 
questioned for three and one-half hours by defense and trial counsel, and for one-half 
hour without interruption by the military judge. The trial judge’s questions consumed 
eleven pages of the trial transcript. 49 CMR at 128. Some 275 questions were asked of 
the accused by the judge. It seems inconceivable from the “sheer number” of 
questions that the trial judge’s view of the accused’s credibility was not telegraphed to 
the court bers. Moreover, it is the opinion of the author that if there was one 
delict in defense counsel's representation of Beach, it is that not a single objection was 
voiced to the judge’s examination of the accused; objections appearing in the record 
would serve to emphasize the defense’s concern for impartiality. It should be noted 
that the military judge in Beach was the military judge in. United States v. Clower, 
supra nn. 57-65, and in United States v. Holmes, 23 USCMA 497, 50 CMR 577 (1975), 
discussed infra at nn. 97-103. See also text at n. 158, and n. 158, infra. The author 
served as appellate defense counsel in Beach. 

73. 11 USCMA 515, 29 CMR 331 (1960). 

74. See infra nn. 89-103. 
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Q. So the truth of the matter is, you didn’t know what you were signing then, did you? 
A. No sir. 


Q. It might have been the Declaration of Independence or your discharge?™> 


And, he also examined closely the accused’s contention that his wife’s 
actions were revengeful: 


Q. From the questions that Phillips [the investigator] asked you, you couldn’t imply that 
the mother had something to do with your illegal, immoral activity with your step- 
daughter? Did he ask you any disgusting questions that you objected to about your 
relationship with your daughter?7® 


Citing Hunter v. United States,™ the Court concluded that the judge’s 


questioning of the defendant presented the spectre of partiality, and 
observed: 


What the Court of Appeals for the Fifth Circuit said . . . in regard to examination of the 

accused by the trial judge may appropriately be repeated here: 
. .. While that method of cross-examination, if it had been conducted by the district 
attorney, might have been proper, a district judge ought never to assume the role of a 
prosecuting attorney and lend the weight of his great influence to the side of the 
government. It is the judge’s duty to maintain an attitude of unswerving impartiality 
between the government and the accused, and he ought never in any questions he 
asks go beyond the point of seeing to it, in the interests of justice, that the case is 
fairly tried. . . . It is too much to expect of human nature that a judge can actively 
and vigorously aid in the prosecution and at the same time appear to the layman on 
the jury to be impartial. 7® 


The last case in this section deserves a special niche in the annals of 
judicial misconduct. Generally, “[iJn a non-jury case ... needless or 
active interrogation by judges, although not always helpful, is rarely 
prejudicial.”?® Whereas there are numerous appellate decisions resulting 
in reversal of convictions for judicial improprieties in the presence of the 
court members, there are exceedingly few opinions resulting in reversal 
because of judge partiality when trial is to the judge alone. The reason 
for this is not difficult to discern: it is presumed that judges disregard 
inadmissible evidence and that they know and abide by the law. ®° There 





75. 11 USCMA at 517-18, 29 CMR at 333-34. 

76. Id., at 518, 29 CMR at 334. 

77. 62 F.2d 217, 220 (Sth Cir. 1932). 

78. 11 USCMA at 519, 29 CMR at 335. 

79. United States v. Jackson, 329 F.2d 893, 894 (D.C. Cir. 1964). 

80. United States v. Stein, 20 USCMA 518, 43 CMR 358 (1971); United States v. 
Montgomery, 20 USCMA 35, 42 CMR 227 (1970). See also United States v. Menk, 406 
F.2d 124 (7th Cir. 1968), cert. denied, 395 U.S. 946 (1969). 
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are exceptions to the general rule, however, and United States v. Posey, ® 
as such an exception, is ignominious. 

In Posey, the accused elected to be tried by military judge alone, 
pleaded guilty to the possession of controlled substances, and his pleas 
were accepted. During the presentencing portion of the trial, the accused 
testified in his own behalf, related his military history, and explained 
how he became involved in the charged misconduct. Following the trial 
counsel’s cross-examination, the military judge asked the prosecutor to 
develop certain lines of inquiry and “(dJuring the next three hours the 
accused was subjected to what can best be described as an inquisition.””®? 


This “uninterrupted three-hour period of examination”® questioned the 
accused’s 


knowledge of sources of supply of the prohibited substances, their cost, the physical 
description of persons with whom he had had contact, and the smallest details of his 
association with the two Marines with whom he had become involved. Whenever trial 
counsel faltered in his questioning or digressed from a line of inquiry the trial judge did 
not want to leave, the judge assisted counsel or redirected him. From time to time, the 
judge disregarded the adopted procedure to question the accused directly. With one 
exception, objections by defense counsel on a variety of grounds were uniformly 
overruled. 


Without hesitation—and unanimously—the Court determined that the 
judge’s ,artiality tainted the sentencing proceeding, and remanded the 
case for a rehearing as to sentence. According to the Court, the judge’s 
sentencing inquiry was nothing short of petty:® 


The examination impresses us as a peevish reaction to the accused’s refusal during the 
inquiry into the providence and voluntariness of his plea to comment on matters that the 
judge was interested in. 


Moreover, the Court found that the judge had abandoned his responsibil- 
ity to ensure that a witness is not questioned so as to “merely ... 
harass, annoy, or humiliate him.”®? Regrettably, but with certitude, the 
Court of Military Appeals concluded “that the trial judge was more 
prosecutor than judge.”®*® 





81. 21 USCMA 188, 44 CMR 242 (1972). The only other example of “judge alone” 
impropriety noted herein is United States v. Bush, No. 76 1229 (NCMR 16 August 
1976) (unpublished), discussed infra at nn. 118-120. 

. United States v. Posey, supra n. 81 at 190, 44 CMR at 244. 

. Id., at 191, 44 CMR at 245. 

. Id., at 190, 44 CMR at 244. See also id. at 191, 44 CMR at 245 (‘‘a pointless interest in 

minutiae of the transaction”). 

Judge Duncan, in his concurring opinion, found that the trial judge “exhibited [a] bent 

for bizarre, irrelevant, and extraneous details. . . .” Jd. at 192, 44 CMR at 246. 

. Id., at 191, 44 CMR at 245. 

. Id., citing Manual par. 1496(1). 

Id., at 192, 44 CMR at 246. 


B2R R SBR 
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B. DISPARAGEMENT OF COUNSEL 


As has been noted earlier,® a “trial judge has the obligation to use his 
judicial power to prevent distractions from and disruptions of the trial.”® 
Where, for example, counsel “make ... impermissible comments or 
arguments in the presence of the judge or jury,” the trial jurist “should 
correct the abuse, and if necessary, discipline the attorney. . . .”®? In 
this regard, the jurist should proceed with due concern for the “prejudice 
that might result from the character of the sanction or the time of its 
imposition.”’®* Thus, it is abundantly evident that the judiciary may 
“reprimand or rebuff counsel when necessary to maintain control of the 
proceedings,”’™ but timing is critical. 

With respect to admonitions directed to defense counsel, the Court of 
Military Appeals has twice indicated that the time of the discipline—that 
is, whether it occurred in the presence or out of the hearing of the jury— 
is of paramount concern. Thus, in United States v. Lowe,® the court 
found prejudicial those remarks of the law officer which attributed 
“continued fairly sharp practices” to the defense counsel. Relying on 
Kraft v. United States, the court concluded that the judicial officer 
could hardly have used language which was more likely to bring the 
accused’s counsel into contempt in the eyes of the court members. 

More recently, in United States v. Holmes ,™ the court, in a per curiam 
opinion, reversed the accused’s conviction because the trial judge 
improperly suggested, in the presence of the members, that the defense 
counsel was involved in securing perjured testimony from a defense 
witness. The facts reveal that Holmes had been tried for the possession 
and sale of marijuana, and that ‘‘all relevant facts were disputed 
throughout the trial and the ultimate factual issues were very close.”® 





. See text supra at nn. 42-47. 

. STANDARDS, The Function of the Trial Judge section 6.3 (emphasis added). 

. STANDARDS, The Prosecution Function section 5.6(b); The Defense Function section 

7.X(b). 

92. STANDARDS, The Function of the Trial Judge section 6.5. 

93. Id., section 6.3 (emphasis added). 

94. United States v. MacKay, 491 F.2d 616, 622 (10th Cir. 1973), cert. denied, 416 U.S. 
972 (1974). See also United States v. Sidman, 470 F.2d 1158, 1162 (9th Cir. 1972), cert. 
denied, 409 U.S. 1127 (1973); Whitlock v. United States, 429 F.2d 942, 947 (10th Cir. 
1970); United States v. Gleeson, 411 F.2d 1091, 1096 (10th Cir. 1969). 

95. 11 USCMA 515, 29 CMR 331 (1960). 

96. 238 F.2d 794 (8th Cir. 1956). 

97. 23 USCMA 497, 50 CMR 577 (1975). 

98. Id., cf., United States v. Clower, 23 USCMA 15, 18, 48 CMR 307, 310 (1974) (‘a close 

case such as this’’). 


£ss 


233 








WINTER 1977 e A Look at the Partial Jurist 


During the defense case in rejoinder, defense counsel recalled a witness 
who had provided evidence corroborative of the accused’s testimony 
during the defense case-in-chief. Following direct examination by the 
defense counsel, the witness was questioned by the military judge in the 
presence of the court members. Initially the witness. was advised that he 
was “suspected . . . of lying under oath . . . [which] is perjury,” advised 
of his rights against self-incrimination, and then subjected to examination 
by the judge “in a manner that was more inquisitorial than impartial and 
with the apparent purpose of discrediting him rather than clarifying a 
point.” When defense counsel attempted to rehabilitate the witness, 
the military judge interjected: 


(TJhis witness has gotten himself in enough trouble already listening to other people 
telling him what, and suggesting what the answers should be. And, I would appreciate it 
if you would confine yourself to the appropriate questions with respect to this witness, 
and assist him in staying out of further trouble. !° 


These “‘injudicious spoutings,” said the court, deprived the accused of a 
fair trial: 


[The military judge] initially accused the witness of perjury and a short time later implied 
that its inception may have originated with others. Although neither defense counsel nor 
appellant were identified as the culprits, the military judge’s warning to defense counsel 


to “confine . . . [himself] to the appropriate questions” at the very least stamped counsel 
with the stigma of suspicion. ?® 


The judge’s remarks were improper for two reasons: First, they permitted 
the court members to find that the “defense had instigated or been 
instrumental in knowingly obtaining false testimony,” and second, “they 
improperly affected the [accused’s] credibility.”?°2 This judicial misbe- 
havior, said the court, ““would warrant censure had [it] taken place in an 
out-of-court hearing, but [its] impact was enlarged as [it] occurred in the 
presence of the factfinders.”’?°* Thus, had the judge’s remarks occurred 
during an out-of-court session, they may have been improper, but 
prejudice to the accused may have been totally lacking. 


C. THE PROVISION OF ASSISTANCE 


It should be evident that a trial judge cannot remain impartial and at 
the same time provide assistance to one party or the other. In fact, such 
assistance has been denominated as “a discredit to military law as it 
should be practiced in courts-martial.”?% 





99. United States v. Holmes, supra n. 97 at 498, 50 CMR at 578. 
100. Id., emphasis added. 

101. Id. 

102. Id. 

103. Id., emphasis added. 


104. United States v. Kennedy, 8 USCMA 251, 252, 2 CMR 61, 62 (1957). 
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Over two decades ago, the Court of Military Appeals addressed this 
problem in United States v. Kennedy,'® a case in which a felony charge 
of attempted sodomy was dismissed because the trial judge abandoned 
his impartial role. The facts reflect that the victim of the alleged offense 
testified during direct examination that he had no memory of an attack 
upon him by the accused. When trial counsel indicated he was willing to 
join the defense in a motion for a finding of not guilty, the law officer 
noted the paucity of evidence, but withheld his ruling on the motion and 
recessed the court. During the recess, the judge consulted with the staff 
judge advocate and “notified him that he, the law officer, would grant a 
continuance if trial counsel so moved.”!% Thereafter, the staff judge 
advocate and his chief trial lawyer ordered the trial counsel to ask for a 
continuance, which he later did and which was granted. During the 
court-granted delay, trial counsel, his immediate superior, the staff judge 
advocate, and the convening authority “worked together to compel the 
witness to testify.”1°? The court found the law officer’s actions unaccept- 


able: 


Whether the law officer joined in the activities need not concern us for he, by his ruling, 
provided the time for those officials to assist the Government in reclaiming the lost 
cause. We need not exhibit profound insight to conclude that such a possibility was 
anticipated by him, for that could have been the only reason for the continuance and his 
consultation with his superior officer. Certainly when trial counsel, who had ample time 
to prepare his case, joined in the motion for dismissal, it should have been apparent to 


anyone that the Government could not proceed unless the recalcitrant witness was 
coerced into changing his story.1% 


Accordingly, the accused’s conviction was reversed because “the presid- 
ing official . . . became an interested party for the Government.”! 

More recently, there have been a number of cases in which the military 
judge’s provision of assistance to the Government resulted in reversal. 
Thus, in United States v. Massa,!!° the Army Court of Military Review 
reversed the accused’s conviction because the judge’s 


manner in which he conducted the examination [of a defense presentence witness] by 
appearing to compare the appellant’s offenses of possessing and selling drugs with the 
offenses of murder and robbery could, in our opinion, have no other effect than to 


impress the members of the court with the judge’s view of the seriousness of appellant’s 
offenses. !11 





105. 8 USCMA 251, 24 CMR 61 (1957). 
106. Id., at 253, 24 CMR at 63. 

107. Id., emphasis added. 

108. Id. 

109. Id. 

110.. 49 CMR 586 (ACMR 1974). 

111. Zd., at 588. 
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Furthermore, according to the court, “the military judge’s questions were 
obviously designed to destroy the witness’ credibility.”!2 In United 
States v. Taylor,'* the military judge, on nine distinct occasions, 
personally interjected himself into the proceedings by questioning wit- 
nesses to fill gaps in the evidence, and by suggesting deficiencies in the 
proof to counsel, often in the presence of the members. In setting aside 
the conviction the court observed: 


[W]e need not assess the prejudicial effect of each of these personal forays of the judge, 
for the total pattern that emerges is that in each instance when the prosecution was in 
apparent trouble the military judge rose to his rescue. The leading questions of the judge 
by supplying the omitted items of proof for the Government, and laying the foundation 
for admission of evidence, as well as directing attention of the trial counsel to defects in 
his proof, participating in the obtaining of a stipulation from the defense as to value, and 
eliciting evidence on examination from the appellant to be used as a basis for a later 
charge to the court on the crucial issue in the case [i.e., the accused’s participation in an 
auto theft] clearly indicated his prosecutorial bent.1"4 


The court dismissed the charges because the trial judge abandoned his 
impartial role and became a partisan advocate. 

In two further cases, similar results obtained. Thus, in United States v. 
Jordan,'*5 the court reversed the accused’s conviction when the trial 
judge summarily announced in the presence of the court members that 
the accused’s companion in a controlled-substance transaction should be 
called as a witness, even though the trial counsel had stated that the 
Government declined to call the witness. When the accused’s companion 
was summoned by the military judge, he was questioned by the judge 
who elicited information damaging to the accused and which was referred 


to by the prosecutor during his argument on the merits. According to the 
Army Court: 


{I}t is immediately apparent that the appellant was prejudiced by the circumstances 
under which his companion . . . was called and by the damaging testimony which was 
elicited from him by the military judge. It is well within the ambit of the military judge’s 
duties and responsibilities to discuss, preferably out of the presence of the members of 
the court-martial, the possible need for calling additional witnesses. Following such a 
discussion, trial or defense counsel, as the case may be, should initially be charged with 


the responsibility of further developing the evidence by calling such witnesses as may be 
required. '16 





112. Id. 

113. 47 CMR 445 (ACMR 1973). 
114. Id., at 452, emphasis added. 
115. 45 CMR 719 (ACMR 1972). 


116. Id., at 724-25, emphasis added. See United States v. Jackson, 329 F.2d 893, 894 (D.C. 
Cir. *964). 
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Consequently, the accused’s conviction was reversed because “‘a reason- 
able person reading the cold pages of the record would be forced to the 
conclusion that [the trial judge] abandoned his role of an impartial judge 
and became an advocate for the government.”!17 

Finally, in United States v. Bush,1"* a trial to military judge alone, the 
Navy Court of Military Review set aside a conviction and permitted a 
rehearing when the trial judge, over numerous defense objections, filled 
in gaps in the Government’s case and elicited information to establish 
subject-matter jurisdiction over an alleged offense. The court noted: 

[T]he line between clarifying certain points which are not fully delineated in the counsel’s 

presentation of evidence through testimony, documents, etc. and the potential danger 


inherent in the abandonment of the impartial magistrate’s role and assumption of the 
prosecutorial mantle is a fine one indeed.*!® 


Nevertheless, by his repeated interjections into the conduct of the 
examination of witnesses and his “undisguised”’ partisanship, the trial 
judge “assumed a prosecutorial role” and the accused was denied his 
right to a fair trial.12° 


Ill 


FEDERAL CIVILIAN APPELLATE CourT DECISIONS 


As was noted previously, the federal courts have also been required to 
sit in judgment of a presiding judge’s trial court behavior. In numerous 
instances, convictions have been reversed for injudicious comments 
concerning counsel, the accused, and the state of the evidence, or for 
engaging in partisan advocacy. As in the preceding section discussing 
military cases, the federal court opinions have also been cataloged into 
areas of concern: First, partisan advocacy and disparaging remarks 
directed at counsel, and second, the disparagement of the accused. Each 
of these problem areas is addressed in turn below. 


A. PARTISAN ADVOCACY AND DISPARAGEMENT OF COUNSEL 


Perhaps the most notorious example of unwarranted judicial interfer- 
ence in the conduct of a federal criminal trial occurred in United States 
v. Dellinger ,‘*4 the trial of the so-called “‘Chicago Seven.”’!22 





117. United States v. Jordan, supra n. 115 at 725. 

118. No. 76 1229 (NCMR 16 August 1976) (unpublished). 

119. Id., Slip Op. at 3. 

120. Id., Slip Op. at 5. 

121. 472 F.2d 340 (7th Cir. 1972), cert. denied, 410 U.S. 970 (1973). 

122. Actually, there were eight defendants involved in this proceeding, but the case as to 
one, Bobby Seale, was severed due to a mistrial. Jd. at 348. 
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The trial lasted some five months, and the record of trial with 
attorneys’ briefs exceeded 24,500 pages.123 Press coverage of the trial 
was extensive and replete with stories of spectator’?4 and defendant 
misbehavior,!25 as well as reports of sharp clashes!” between the trial 
judge, defense counsel, and the prosecutors. The record of trial reflects 
that well over 150 remarks by the trial judge directed at defense counsel 
were delivered in the presence of the jury. !27 

In its review in Dellinger, the Court of Appeals noted that the trial 
judge exhibited a “deprecatory and often antagonistic attitude toward the 
defense,”!2® and that his “comments were often touched with sarcasm, 
implying rather than saying outright that defense counsel was inept, 
bumptious, or untrustworthy, or that his case lacked merit.”"!2® Moreover, 
the appellate tribunal noted that, while the efforts of defense counsel 
William M. Kunstler and Leonard I. Weinglass often bordered upon the 
“inadequate,” the court found the remarks of the trial judge “not 
justified.”18° And, while no individual remark standing by itself could 
serve as grounds for reversal of the conviction, especially “where the 
trial is a long one,”!*! the cumulative effect of the judge’s comments and 
sarcasm “must have telegraphed to the jury the judge’s contempt for the 
defense.”’!%? [Illustrative of the judge’s injudicious quips are the following: 


On an occasion when Mr. Kunstler was objecting to the restrictions on his leaving the 
room, he concluded: “‘There is no way we can conduct a defense under those 
circumstances.” The judge remarked: “I don’t know about a defense, but you are doing 
some conducting. . . .” 

Later the United States Attorney, in objecting to a statement by Mr. Kunstler, referred 
to his “comic book way” of presenting a case. The judge struck Mr. Kunstler’s statement 
(properly, under the circumstances), but when Mr. Kunstler asked whether he also 
struck the observation about a “comic book defense,” the judge said: “I would describe 
it differently but I will let that stand.” 

* ~ ” - * 

After a ruling on hearsay grounds, Mr. Kunstler said in an attempt at argument, “I 


just don’t understand it.” The judge replied: “You will have to see a lawyer, Mr. 
Kunstler, if you don’t understand it.” 





123. Id., at 385, 409. 

124. Id., at 385 (“numerous disorders and outbursts among spectators”). 

125. Id., at 385 (provocative, sometimes insulting, language and activity by several 
defendants”). 

126. Id., at 385 (“{t}rial decorum often fell victim to dramatic and emotionally inflammatory 
episodes.”). 

127. Id., at 387 n. 83. 

128. Id., at 386. 

129. Id., at 387. 

130. Id., at 387-88. 

131. Id., at 385. 

132. Id., at 387. 
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On an occasion when Mr. Weinglass was arguing that he had asked appropriate 
questions for the purpose of impeachment, the court responded: “I would like to preside 
over a class in evidence, but I haven't the time today.” In a similar situation when Mr. 
Kunstler acknowledged having difficulty, the judge said: “I will be glad privately to tell 
you how to do it. I haven’t any right in a public trial to give you a course in evidence.” 

When Mr. Kunstler complained that because of changes in length of sessions, it was 
difficult to keep a supply of witnesses on hand, the judge said: “Don’t tell me about how 
to run this Court. When I have to call on somebody, I will try to get a qualified person. 

- - * ~*~ 7. 

Shortly before a noon recess, the judge interrupted cross-examination by Mr. Kunstler 
to admonish kim at some length about his posture, apparently because he was leaning 
with his elbow on the lectern, designed, as the judge noted, by the late architect of the 
building. At the conclusion of a colloquy on this subject, the judge said, “Since you are 


tired, we will take a recess and you can go to sleep for the afternoon,” and recessed 
court. 133 


Dellinger provides four important points for immediate consideration 
within the context of this article: First, when an accused provokes a trial 
judge into making comments during the course of the trial, the 
defendant's claim of partiality will usually be ignored. This is the rule of 
United States v. Redfield,‘** and United States v. Mercks,‘** and was 
referred to by the court in Dellinger: 


. it makes good sense to allow reasonable latitude for normal human sensitivity in 
judging whether responses to provocation deliberately offered are excessive. A defendant 
ought not to be rewarded for success in baiting the judge and prosecutor. *** 


The point to be gleaned from Dellinger, however, is that provocation by 
the defense notwithstanding, the judge is held to a high standard of 
conduct and “impropriety by persons before the court does not give 
license to depart from those standards.’’!*7 A trial judge has inherent 
power to deal with an unruly, disruptive, or demonstrative defendant 


or counsel, but unnecessary or excessive sarcastic commentary is to be 
avoided. 





133. Id., at 387-88 nn. 83-84. 

134. 197 F.Supp. 559 (D. Nev. 1961), affd, 295 F.2d 249 (9th Cir. 1961), cert.denied, 369 
U.S. 803 (1962). 

135. 304 F.2d 771 (4th Cir. 1962). 

136. United States v. Dellinger, 472 F.2d at 386. Cf., United States v. Hill, 526 F.2d 1019, 
1025 (10th Cir. 1975), cert. denied, 425 U.S. 940 (1976). 

137. Id. See United States v. Bursten, 395 F.2d 976, 983 (Sth Cir. 1968). 

128. Illinois v. Allen, 397 U.S. 337 (1970); United States v. Gentile, 23 USCMA 462, 50 
CMR 481 (1975). 
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Second, insignificant comments by the trial judge are usually disre- 
garded, especially where such comments are made during a lengthy 
proceeding. This is in keeping with the rationale of Glasser v. United 
States'*® that appellate authorities should “guard against the magnifica- 
tion . . . of instances which were of little importance in their setting.”’!4° 
Dellinger, on the other hand, stands for the proposition that there is a 
point beyond which even seemingly innocuous remarks become prejudi- 
cial; though, in the singular, a comment might be regarded as “a 
harmless attempt at humor,”*! in combination, such banter may signal 
to the jury that the judge holds the defense and its case in low esteem. !42 

Third, a judge should be impartial in his rulings upon the admissibility 
of evidence. Obviously, it is not the number of rulings in favor of a party 
that signifies partiality; rather, it is whether, in comparable situations, 
the judge is more likely to exercise his discretion in favor of one party 
and against the other. The judge in Dellinger all too often resolved 
similar evidentiary problems against the defense and in favor of the 
Government. !48 

Fourth, the court should likewise be impartial in its admonition of 
counsel and witnesses. Here again, the Dellinger trial judge displayed 
marked disfavor with the defense and its witnesses to the point that 
defense counsel were chastised “for less significant causes than when 
government counsel offended,”’!4* and reproof of defense witnesses 
“‘went beyond the ordinary admonitions designed to prevent unresponsive 
answers and volunteering.” !“ 

Of these four considerations, it must be concluded that those dealing 
with the unnecessary and vituperative comments and the abandonment 
of the high standards of judicial deportment to the denigration of trial 





139. 315 U.S. 60 (1942). 

140. Id., at 83. See also United States v. DiVarco, 484 F.2d 670 (7th Cir. 1973), cert. denied, 
415 U.S. 916 (1974); United States v. Thayer, 209 F.2d 534 (7th Cir. 1954); United 
States v. Redfield, supra n. 134. 

141. United States v. Dellinger, 472 F.2d at 387. 

142. Id. The Court of Appeals in Dellinger employed the phrase “‘must have telegraphed to 
the jury the judge’s contempt for the defense.” Jd., emphasis added. I interpret the 
italicized word as a finding by the appellate tribunal rather than an indispensable 
requisite to reversal, and therefore employ the permissive “may”. See Jackson v. 
United States, 329 F.2d 893, 894 (D.C. Cir. 1964). 

143. United States v. Dellinger, supra n. 141 at 387. 

144. Id., n. 82. 

145. Id., at 388. 
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decorum were the most significant factors requiring reversal in Dellin- 
ger.1“6 The latter two points, while of less consequence than the former, 
nevertheless provided evidence consistent with the abandonment of 
impartiality by the judge. Taken in composition, these criteria demon- 
strated that the overall pattern of judicial behavior was inconsistent with 
impartiality and prejudicial to the defendant’s rights to a fair trial. 

In addition to Dellinger, there are other decisions of the Courts of 
Appeals where reversal of a conviction was predicated upon the 
abandonment of the judge’s impartial role. As with Dellinger, these 
additional decisions provide significant guidance as to possible areas of 
concern and signposts on how such pitfalls can be avoided. 

In Jackson v. United States,'47 the trial judge participated in the 
conduct of the case by questioning witnesses often and extensively. The 
responses to the court’s questions were largely adverse to the accused. 
As in Dellinger, no single question or line of questions could be regarded 
as prejudicial to the accused, but the questions contained “the seeds of 
tilting the balance against the accused and casting the judge, in the eyes 
of some of the jurors, on the side of the prosecution.” !4* This possibility, 
said the court, is “always present when a presiding judge undertakes to 
interrogate witnesses at length.”!49 To avoid this possibility the court 
suggested that if 


a trial judge has definite ideas as to what lines of inquiry ought to be pursued, he is free 
to call both counsel to the bench, or in chambers and suggest what he wants done. 15° 


The lesson to be learned from Jackson is that a judge may control the 
conduct of a trial without becoming an active participant in the 
questioning of witnesses. This point is of primary significance when the 
trial is to a jury,!5! and in that setting “the interrogation of witnesses is 
ordinarily best left to counsel.”’452 

It should be obvious that the use of language by a judge in the 
presence of a jury which imputes dishonesty or unethical behavior to 





146. Id., at 391. 

147. 329 F.2d 893 (D.C. Cir. 1964). 

148. Id., at 894, 

149. Id., emphasis added. 

150. Id. 

151. Id. “In a non-jury case . . . needless or active interrogation by judges, although not 
always heipful, is rarely prejudicial.” Jd. at 894. 

152. Id. 
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counsel for the accused may constitute prejudicial error. In Kraft v. 
United States, the trial judge accused counsel for the defendent of 
“pettifoggery,” 54 a word signifying that the lawyer had acted in a 
manner unprofessional and unworthy of an officer of the court. The 
appellate court concluded that the admonition was completely unwar- 
ranted and could scarcely conceive of “language more apt to bring the 
attorney ... into contempt before the jury.”"*5 In United States v. 
Koenig and United States v. Kelley,'5" the same trial judge abused this 
principle not once but twice.'5* In Koenig, the court noted that the 
“‘judge’s attitude was very antagonistic” toward the accused’s attorney, }5® 
and that at one point during the trial, the judge “became rather rough 
with counsel” by indicating that the “Court is getting tired of police court 
tactics used by counsel for the defendants.’’?®° The demonstrated 
hostility toward the accused and his counsel in the presence of the jury 
required reversal of the conviction. The same result was reached by the 
court in Kelley, where the judge, in the presence of the jury, implied that 
the accused’s lawyer was indulging in tactics prevalent in a “police 
court,” and threatened counsel with ‘“‘contempt of court.’’!®! The 
appellate court found fault with the judge’s demeanor for imputing 
unethical conduct to defense counsel, because the 


threat of contempt not only tended to belittle the lawyer in the eyes of the jury, but also 
to unnerve him and throw him off balance so that he could not devote his best talents to 
the defense of his client. '® 





153. 238 F.2d 794 (8th Cir. 1956). 

154. Id., at 800. 

155. Id., at 801. 

156. 300 F.2d 377 (6th Cir. 1962). 

157. 314 F.2d 461 (&h Cir. 1963). 

158. This circumstance has been seen previously. See n. 72, supra. It is at least arguable 
that where an appellate court has determined that a trial judge has abandoned his 
impartial role, subsequent cases involving the same judge and similar contentions 
should be subjected to close scrutiny. 

159. United States v. Koenig, 300 F.2d at 379. 

160. Id., at 380. 

161. United States v. Kelley, 314 F.2d at 462-63. 

162. Id., at 463. See also United States v. Bursten, 395 F.2d 976 (Sth Cir. 1968); United 
States v. Ah Kee Eng, 241 F.2d 157 (2d Cir. 1957). 


242 





JAG Journal @ XXX 


Reversal of the accused’s conviction also occurred in United States v. 
Coke*®3 because of the trial judge’s excessive interference in the 
examination of witnesses, marked impatience with the defendant’s 
counsel, and “repeated rebukes and disparaging remarks directed at [the 
accused’s] counsel.” 164 The appellate court reasoned that, while most of 
the remarks were directed to the defense counsel, such comments 
“undoubtedly gave the jury the impression that the defendant’s case was 
of little substance and was not worthy of very much attention.”?® As 
guidance for the future, the Court of Appeals suggested that if “mild 
admonitions to counsel [do] not suffice, any sterner or more forceful 
directions which may . . . [be] warranted should . . . [be] given in the 
absence of the jury.” 18 

In United States v. Ah Kee Eng,'®" the trial judge made repeated 
indications of impatience with defense counsel and annoyance “at proper 
objections and interruptions as if they were captious, absurd, or 
unnecessary.” 26° The Court of Appeals stated that it could not “disregard 
numerous remarks from the bench of a nature to belittle and humiliate 
counsel in the eyes of the jury.””!® The trial judge in Gudger v. United 
States'™ admonished defense counsel for impugning the character of a 
Government witness—an undercover narcotics agent—because counsel 
argued that the jury should not believe his testimony. The appellate 
tribunal reversed because the trial judge “‘might well have led the jury to 
understand that the court considered counsel’s entire argument on 
credibility unjustified and improper,” and because the admonition 
removed that issue from the jury.!7! Finally, in Bursten v. United 
States ,172 the court so belittled defense counsel and the defense case in 
the presence of the jury that the Court of Appeals found the trial court’s 
behavior “constituted plain, manifest error’ which could not be corrected 
by a cautionary instruction to the jury.!7* 





163. 339 F.2d 183 (2d Cir. 1964). 

164. Id., at 185. 

165. Id. 

166. Id. 

167. 241 F.2d 157 (2d Cir. 1957). 

168. Id., at 161. 

169. Id. 

170. 314 F.2d 268 (D.C. Cir. 1963). 

171. Id., at 269. It should be noted that “counsel for the accused duly objected” to the trial 
court’s instruction. Jd. 

172. 395-F.2d 976 (Sth Cir. 1968). 

173. Id., at 984. 
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B. DISPARAGEMENT OF THE ACCUSED 


The imputation of dishonesty of the accused in the presence of the 
jury is likewise prejudicial. In Chalupiak v. United States,1™ the jury 
venire was present in the court room when the trial judge informed the 
defendant that if he wanted his counsel “to represent [him] in a 
dishonorable way, I am sure he would refuse to do it.”!75 The judge also 
told the accused that his counsel knew more about trying the case “than 
you do, even though you may have had some experience.”!7* While 
partiality was not strictly in issue in this case, reversal was nonetheless 
required because the injudicious remarks implied to the jury that the 
accused wished his lawyer to put on an improper defense and that the 
accused had a prior criminal record. 

In Berry v. United States!™7 and Skuy v. United States,17* the judge 
made reference to the defendant’s race, and reversal of the conviction 
resulted on appeal.!7® And, in United States v. Salazar,'® the trial judge 
extensively examined the accused, criticized him for slandering his 
counsel, and belittled the defendant by referring to him as a “legal 
scholar.”’!®! The appellate court reversed Salazar’s conviction, noting: 

By making gratuitous and unnecessary comments which sarcastically and relentlessly 


discredit Salazar for questioning his counsel’s judgment, the judge made Salazar’s 
defense seem contemptible and ridiculous in the eyes of the jury. 1% 


C. FEDERAL CASES: A FINAL NOTE 


The piece de resistance of the abandonment of impartiality has 
rightfully been reserved for United States v. Killilea ,‘** for perhaps in no 
other case has the trial judge so copiously documented his preference for 
the Government. Indeed, so far did the trial judge go in assisting the 





174. 223 F.2d 522 (6th Cir. 1955). 

175. Id. 

176. Id., at 523. 

177. 283 F.2d 465 (8th Cir. 1960). 

178. 261 F. 316 (8th Cir. 1919). 

179. Compare United States v. Silas, 23 USCMA 371, 50 CMR 5 (1975). 
180. 293 F.2d 442 (2d Cir. 1961). 

181. Id., at 443-44. 

182. Id., at 444. 

183. 287 F.2d 212 (1st Cir. 1961). 
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prosecutor that the “only difficulty government counsel had with the 
court was in restraining it from going too far in the government’s favor 
[!7°28 In this regard, the court interrupted the Government’s questioning 
of witnesses often, but only “to ask questions so helpful that they would 
have been objectionable had they been asked by counsel;’’*® invited the 
prosecutor to ask leading questions when such examination would be 
improper;!® criticized defense counsel “for suggesting that an FBI 
witness might not tell the truth;”!®? continuously cut off the cross- 
examination of Government witnesses or “frequently interrupted at 
important moments, giving the witness an opportunity to recover himself, 
or would itself supply the answers, or explanations, effectively destroying 
the cross-examination;”’!8* and subjected the defense witnesses to 
“rigorous cross-examination.”’!®® But, that was not all: 


A peculiarly objectionable matter of which we should make special mention was the 
court’s repeated announcement that it was serving the interests of the defendants. It 
should scarcely have been necessary to protest so much, but we cannot assume that the 
jury was in this respect a sufficiently sophisticated audience. Particularly offensive and, 
we believe, highly prejudicial, were the court’s remarks on more than oné occasion, in 
the presence of the jury, that in ruling against defendants’ counsel it was doing so “to 
protect the interests” of their clients. If it is conceivable that this could ever be so, such 
aggrandizement of the court, and criticism of counsel, should never be made in public.‘ 


These decisions are but a sample of the opinions of the federal civilian 
appellate tribunals where reversal was required because the trial judge 
became a partisan advocate for the prosecution. The case reports, 
together with those reported in the previous section concerning military 
cases,!®! provide substantial guidance for the novice and veteran judge. 


IV 


JUDICIAL TEMPERAMENT and PARTIALITY 


“Four things,” Socrates said, “belong to a judge: to hear courteously; 
to answer wisely; to consider soberly; and to decide impartially.”!®? The 
history of judicial proceedings within the adversarial system of jurisprud- 
ence proves Socrates’ comments profoundly accurate. Indeed, the 





184. Id., at 217. 

185. Id., at 217-18. 

186. Id., at 218 n. 5. 

187. Id. 

188. Id., at 218. 

189. Id. 

190. Id. 

191. See text supra at nn. 54-120. 

192. As cited in AMERICAN JUDIACATURE SOCIETY HANDBOOK FOR JUDGES 29 (1961). 


245 








WINTER 1977 e A Look at the Partial Jurist 


barometers of temperament and partiality run in the same direction— 
parallel courses: that is, a dignified, restrained judicial demeanor reflects 
a posture of impartiality, while the opposite is true of disparagement, 
meddlesomeness, and sarcasm. 

It was initially noted that a trial judge is to “avoid controversies.””!% 
This means that the jurist must refrain from initiating those activities 
which often demean his position or the proceedings, and he must decline 
the invitation to respond to vexatious behavior. The standard of self- 
restraint!®* may be particularly difficult to achieve, especially “when the 
judge is under provocation; but it is precisely then that it is most 
important for the judge to maintain equanimity.”’® Socrates’ reference 
to courtesy finds expression in the admonition contained in the Manual 
for Courts-Martial to “avoid a controversial manner or tone,’’?% and the 
American Bar Association’s standard of judicial behavior, which states: 


The trial judge should be the exemplar of dignity and impartiality. He should exercise 
restraint over his conduct and utterances. !%7 


Without exception, “repartee” is to be avoided,'®* and patience is to be 
continuously displayed. 1% 

Sobriety is that trait of personality signifying self-control and solemnity, 
including an awareness of position, and the wisdom to exercise authority 
even-handedly and without pretention. A trial judge “should suppress his 
personal predilections, and control his temper and emotions.”2 In the 
words of the Manual for Courts-Martial, the military judge “should not 
be tempted to the unnecessary display of learning or a premature 
judgment.”’2°! 

Impartiality reflects an absence of bias. It requires a judge to limit 
“his comments and rulings to what is reasonably required for the orderly 
progress of the trial, and [to refrain] from unnecessary disparagement of 
persons or issues.”’2°2 The Army Court of Military Review so ably stated 
the notion: 





193. Manual, par. 39(4). 

194. See text supra at n. 38. 

195. STANDARDS, The Function of the Trial Judge section 6.4, Commentary. 

196. Manual, par. 39b(4). 

197. STANDARDS, The Function of the Trial Judge section 6.4. 

198. Id. See United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972). See also text supra at 
nn. 133-142. 

199. See supra n. 40. 

200. See supra n. 197. 

201. Manual, par. 39b(4). 

202. See supra n. 197. 
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{A military judge] should not by the form or content of the question, or the extent of 
questioning, show bias on his part, or intimate his personal opinion as to the merits of 
the case, the credibility of a witness, or the weight or sufficiency of the evidence.? 


The case studies that have been presented above provide amplification 
to these judicial qualities, and from the case study as a whole, general, 
overall legal principles can be extracted. Initially, judicial attitude must 
be one of interest, attention and dignity.2% Intervention in the trial 
should be made only when it is necessary to control the direction of the 
proceedings, prevent disorder, clear up some uncertainty or confusion, 
or ensure that justice is attained by requiring the further procurement 
and presentation of evidence.?® In this regard, the trial judge should be 
patient and cooperative with counsel, but he must be firm in insisting 
upon the fair and orderly progress of the trial. When judicial intervention 
is necessary, the presiding judge should scrupulously avoid frivolity, 
levity, or gratuitous remarks.2° His questions of a witness should be 
relevant,2°7 and objections of counsel to his remarks, questions, or 
deportment should be squarely faced and ruled upon in a restrained, 
unemotional manner. ?° 


When it becomes necessary for a military judge to question a witness, 
the form of the examination—that which has otherwise been labeled as 
“the tenor of the trial judge’s questions”2°°—must be impartial. The 
structure of the questions must not indicate, or provide clues from which 
the court members may infer, the conclusions, opinions, or position of 
the judge on an issue.?!° In no event should a judge attempt to impeach 





203. United States v. Taylor, 47 CMR 445, 451 (ACMR 1973). 

204. STANDARDS, The Function of the Trial Judge sections 1.3, 1.4, 6.4. 

205. United States v. Blumberg, 222 F.2d 496, 501 (5th Cir. 2955). 

206. United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972). 

207. United States v. Posey, 21 USCMA 188, 44 CMR 242 (1972). 

208. STANDARDS, The Function of the Trial Judge section 5.7. That defense counsel may 
object to the judge’s questioning, mannerisms, tone, facial expression, or demeanor, is 
clear. See Butler v. United States, 188 F.2d 24, 25 (D.C. Cir. 1951); Billeci v. United 
States, 184 F.2d 394, 402 (D.C. Cir. 1950). 

209. United States v. Shackelford, 25 USCMA 13, 15, 54 CMR 13, 15 (1976) (interim). 

210. See United States v. Massa, 49 CMR 586, 588 (ACMR 1974) (“the judge’s view of the 
seriousness of appellant’s offenses.”’); United States v. Tayler, 47 CMR 445, 451 
(ACMR 1973) (“Any indication by him as to the guilt or innocence of the accused, the 
credibility of a witness, or the lack of merit of a defense, can assume inappropriate 
weight to the lay juror.”). Cf., Manual, par. 73c; United States v. Gaiter, 23 USCMA 
438, 50 CMR 397 (1975). 
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a witness,?"4 and, in all cases, the judge should refrain from lengthy 
examination of any witness.?!2 To avoid “the seeds of tilting’’24*—that is, 
appearing to be partial toward one party or the other—the judge should 
avoid asking leading questions, and his demeanor should be calm and 
devoid of aggression or vitriol.244 Questions which are designed merely to 
harass, annoy, or humiliate a witness, are absolutely forbidden.?*5 

In fulfilling his judicial duty to obtain and clarify the evidence, a trial 
judge must be particularly conscious of the “fine line’’**® between 
“seeing that all salient facts are presented to the jury,”217 and becoming 
a partisan advocate. It should be obvious that a trial judge cannot assist 
the prosecution by identifying defects in the Government’s case and still 
remain impartial.24® The judge should also refrain from participating in 
the formulation of stipulations.?!® In the event the trial judge determines 
that it will be necessary to “recall a witness, to summon new witnesses, 
or to make an investigation or inquiry along certain lines with a view to 
discovering and producing additional evidence,”2”° the matter should be 
addressed during an out-of-court session.221 Following such a hearing, 





211. United States v. Holmes, 23 USCMA 497, 498, 50 CMR 577, 578 (1975) (‘the judge’s 
remarks . . . improperly affected the appellant’s credibility.”); United States v. Clower, 
23 USCMA 15, 18, 48 CMR 307, 310 (1974) (“the military judge’s questioning is akin to 
impeachment”); United States v. Massa, 49 CMR 586, 588 (ACMR 1974) (“the military 
judge’s questions were obviously designed to destroy the witness’ credibility.”’). 

212. United States v. Shackelford, 25 USCMA 13, 15, 54 CMR 13, 15 (1976) (interim) (“the 
sheer number of searching questions’); United States v. Taylor, 47 CMR 445, 451 
(ACMR 1973) (“the extent of questioning”); 2 WHARTON’S CRIMINAL EVIDENCE 
section 407 (13th ed., 1972) (“In no event should the court subject the witness to 
extensive questioning. . . .”). See Jackson v. United States, 329 F.2d 893, 894 (D.C. 
Cir. 1964) (“the possibility of prejudice is always present when a presiding judge 
undertakes to interrogate witnesses at length.”). 

213. Jackson v. United States, 329 F.2d 893, 894 (D.C. Cir. 1964). 

214. Manual, par 39b(4) (the judge should avoid “a severe attitude”). 

215. United States v. Posey, 21 USCMA 188, 44 CMR 242 (1972). 

216. a States v. Bush, No. 76 1229 (NCMR 16 August 1976) (unpublished), Slip Op. at 


217. ne v. United States, 210 F.2d 712, 722 (D.C. Cir. 1953), cert. denied sub nom., 
Williams v. United States, 347 U.S. 1018 (1954). 

218. United States v. Kennedy, 8 USCMA 251, 24 CMR 61 (1957); United States v. Bush, 
No. 76 1229 (NCMR 16 August 1976) (unpublished). 

219. United States v. Taylor, 47 CMR 445 (ACMR 1973). 

220. Manual, par. 54d. 

221. Jackson v. United States, 329 F.2d 893, 894 (D.C. Cir. 1964); United States v. Jordan, 
45 CMR 719, 724-25 (ACMR 1972). 
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trial or defense counsel, as the case may be, should initially be charged with the 
responsibility of further developing the evidence by calling such witnesses as may be 


required. 222 
The rule of thumb to be followed when additional evidence is to be 
presented to the factfinders is to let counsel do it.22% 

In his relationship with counsel, the trial judge must at all times be 
scrupulously fair and impartial. Whenever it becomes necessary to 
address the attorneys, the judge must ensure that his remarks are 
accurate, even-tempered, and unbiased.?24 Generally, when ruling upon 
objections and motions, the trial judge should avoid commentary or an 
“unnecessary display of learning;”225 to paraphrase Socrates, he should 
resist the temptation to provide rationale for his rulings.?”* In all cases, 
the trial judge must painstakingly avoid castigating counsel;?27 sarcastic 
banter;?2® and remarks which disparage counsel, the defense, and the 
state of the evidence, while in the presence of the court members. 

When the trial judge determines that it is necessary to correct counsel 
because of an observed impropriety, the judge must be particularly 
conscious of the effect such corrective measures will have upon the triers 
of fact. Mild admonitions—such as those usually associated with court- 
room etiquette, posture, and movement—may usually be delivered in the 
presence of the court members so long as such comments are restrained 





. United States v. Jordan, supra n. 221 at 724-25. 
. Jackson v. United States, supra n. 221 at 894 (“the interrogation of witnesses is 
ordinarily best left to counsel, who presumably have an intimate familiarily with the 
case.”’). 
224. United States v. Dellinger, 472 F.2d 340, 387 (7th Cir. 1972) (“tin comparable situations, 
the judge was more likely to exercise his discretion against the defense than against 
the government.”). 
. Manual, par. 396(4). 
. See text supra at n. 192, “answer wisely.” See also STANDARDS, The Function of the 
Trial Judge section 6.4 (“limiting his comments and rulings to what is reasonably 
required for the orderly progress of the trial. . . .”); Stevenson, The Inherent Authority 
of the Military Judge, Vol. 17, No. 2 A.F.L. Rev. 1 (Summer 1975) (quoting Lord 
Mansfield: “Give your decisions, never your reasons; your decisions may be right, your 
reasons are sure to be wrong.”’). 
227. See United States v. Holmes, 23 USCMA 497, 498, 50 CMR 577, 578 (1975) (“confine 
yourself to the appropriate questions”); United States v. Lowe, 11 USCMA 515, 518, 
29 CMR 331, 334 (1960) (“continued fairly sharp practices”). See also United States v. 
Kelley, 314 F.2d 461, 462-63 (6th Cir. 1963) (“police court” tactics); Kraft v. United 
States, 238 F.2d 794, 800 (8th Cir. 1956) (“‘pettifoggery”). 

228. United States v. Dellinger, supra n. 224. 
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and equitably administered.22® More forceful directions and remarks 
should be given only in out-of-court sessions. ?*° It would appear that only 
in the most extreme case—for example, when the safety of the court 
personnel, counsel, the accused, the jurors, or spectators is in immediate 
peril—should a judge threaten counsel with censure or contempt while in 
the presence of the members. 


CONCLUSION 


From the foregoing, it is readily apparent that much of what a case 
becomes is directly related to the judicial attitude present within the 
courtroom. The trial judge’s decision to intervene in the trial of a case 
must be premised upon restraint and circumspection, and be limited 
strictly to only that which is necessary under the particular facts and 
circumstances. With due regard for the many instances where reversal of 
a conviction has resulted from improper judicial behavior, the legal 
maxim can be stated as follows: 


{I}t is far better for the trial judge to err on the side of obstention [sic] from intervention 
in the case rather than on the side of active participation in it. . ...254 





229. Id. 


230. United States v. Coke, 339 F.2d 183, 185 (2d Cir. 1964). 
231. Blumberg v. United States, 222 F.2d 496, 501 (Sth Cir. 1955). 
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The Military Justice System: An Analysis From The 
Defendant's Perspective 


Lieutenant Commander Roger F . Pitkin, JAGC, 
USNR* 


What is the perception of the military justice system from the 
perspective of the person most intimately affected—the 
convicted defendant? The author examines existing civilian 
studies analyzing the criminal justice system from the 
defendant’s standpoint, compares these studies with one he 
conducted himself using data obtained from Navy and Army 
personnel convicted by general or special court-martial, and 
reports interesting—although not totally unexpected—results. 


ANY ATTEMPT to evaluate a system of criminal justice poses 
considerable conceptual, organizational, and methodological difficulties. 
The first issue to be faced by a prospective evaluator is to determine 
from what perspective, and by what standards, the system is to be 
judged. The decision depends, in large part, upon what one perceives to 
be the ideal model for a criminal justice system. For example, one 
inclined to evaluate a criminal justice system from a crime-control 
perspective is likely to reach quite different conclusions regarding the 
operation of the system than one employing a due process model.! 

In analyzing a criminal justice system from a crime-control perspective, 
one would be interested primarily in the capability of the system to 
identify and punish accurately and expeditiously—the purpose of such 
analysis being to determine whether society is’ being adequately and 
efficiently protected by the system. In the alternative, a due process 
analysis would concentrate on quality control—reducing the chances of 
erroneous convictions and protecting individual rights, even at the cost of 
permitting some criminals to go free. 

Both of the above approaches, however, ignore largely one important 
aspect of the system’s functioning—the impact of the system upon the 
individual defendant. A review of such comprehensive studies as the 





*Lieutenant Commander Pitkin is currently serving as Head of the Procedure 
Department at the Naval Justice School. He received his J.D. degree from Columbia 
University in 1968 and the LLM from the University of Virginia in 1977. He is admitted 
to practice before the bar in New York. 


1. See H. L. Packer, Two Models of the Criminal Process, 113 U. Pa. L. REv. 1 (1964). 
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Report of the President’s Commission on Law Enforcement and Admin- 
istration of Justice and its accompanying task force reports, the various 
reports of the National Advisory Commission on Criminal Justice 
Standards and Goals, and the American Bar Association Project on 
Standards for Criminal Justice, demonstrate that relatively little attention 
has been given to the views and attitudes of the criminal defendants who 
have actually experienced the system—those who have aptly been 
described as the real “consumers” of the criminal justice system.? One 
of the reasons such reports fail to take defendants’ attitudes into account 
may be that there is very little data available on the subject. That does 
not, however, explain the failure of the various commissions to conduct 
or sponsor empirical research in this area. 


EXISTING STUDIES 


Only a few studies dealing with defendants’ attitudes towards the 
criminal justice system have been reported in the legal literature. One 
early study by Newman concentrated on the attitudes of criminal 
defendants with respect to the guilty plea process. Based upon personal 
interviews with 97 convicted felons, nearly all of whom had pled guilty, 
and most of whom had pled guilty pursuant to a plea bargain, Newman 
found that those who had bargained successfully were generally satisfied 
with the criminal process, while those who went to trial or who failed to 
bargain successfully were more likely to perceive an injustice in the 
manner in which the system dealt with them. 

In 1967, Blumberg published the results of an extensive study of the 
American criminal justice system—again with special emphasis on the 
attitudes of the defendant with respect to the guilty plea process.* Based 
in part upon interviews with over 700 felony defendants, Blumberg 
concluded that the criminal justice system had become so depersonalized 
and routinized that the defendant was likely to feel abused and 
betrayed—both by the system and by his own lawyer. 

Specifically, Blumberg noted that there existed pressures and proce- 
dures at all points in the system, and from all participants in the system, 
designed to promote guilty pleas, and that as a consequence of these 
pressures many defendants felt compelled to plead guilty. Indeed, 51.6 
percent of Blumberg’s 700-plus defendants who pled guilty at trial later 
asserted their innocence during presentencing conferences with probation 
officers. That is not to say that most, or even many, of these defendants 
were really innocent, but it does indicate that they may have been 
entering pleas under some degree of coercion. Because of the instrumen- 
tal role played by the defense lawyer in “securing” guilty pleas, Blumberg 





2. J. D. CASPER, AMERICAN CRIMINAL JUSTICE—THE DEFENDANT’S PERSPECTIVE 
(1972). 

3. D. Newman, Pleading Guilty for Considerations: A Study of Bargain Justice, 46 J. 
Crim. L.C. & P.S. 781 (1956). 

4. A. BLUMBERG, CRIMINAL JUSTICE (1967). 
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found that clients were likely to view their lawyers as agent-mediators, 
really working for the system and not for them. Based upon his research, 
Blumberg suggested a number of reform measures designed primarily to 
ensure the voluntariness and validity of all guilty pleas. Neither Blumberg 
nor Newman, however, presented statistics to show the extent of client 
dissatisfaction with the system or with their lawyers. 

In 1972, Casper published the results of an attitudinal study of 71 
criminal defendan's in Connecticut.5 Casper’s research encompassed 
defendants’ attitudes on nearly every aspect of the criminal justice 
system—the police, defense lawyers, prosecutors, and judges, as well as 
the functional elements of the system. Generally, Casper found that 
defendants viewed the police and prosecutors simply as “‘workers”’ 
carrying out their required tasks, occasionally taking shortcuts and 
deviating from proper procedures, but generally playing the game fairly. 
Judges were generally viewed as figureheads, merely putting rubber 
stamps on “deals” and other prosecutorial decisions. 

Casper found that defendants were generally not satisfied with their 
lawyers. Among defendants represented by public defenders (by far the 
largest group), only 20.4 percent reported being satisfied with their 
counsel. Defendants represented by private attorneys and by legal 
assistance lawyers showed much higher satisfaction rates, however. The 
reasons for the extremely low satisfaction rate in the case of defendants 
represented by public defenders were found to be threefold: (1) public 
defenders were frequently viewed as agents of the state because of their 
attempts to induce guilty pleas, and were thus viewed with suspicion; (2) 
no incentive was believed to exist for public defenders to really fight on 
behalf of their clients, since they were being paid by the state and not by 
the defendants; and (3) public defenders were viewed as being a part of 
the “system,” usually friendly with the prosecutor, and more interested 
in maintaining good relations with the prosecutor and the judge than in 
working for an acquittal or the best possible “‘deal.”’ 

With respect to defendants’ attitudes towards the plea bargaining 
process, defendants were found to be quite knowledgeable and cynical. 
Pretrial detention was seen by them as being a coercive factor designed 
to induce bargaining. Defendants were also aware that a demand for trial 
would almost certainly result in a heavier sentence if convicted. They 
considered themselves presumed guilty by the system. Acquittals could 
be obtained only by proving one’s innocence. Defendants viewed the 
judge’s inquiry into the providency and voluntariness of guilty pleas as a 
sham—conducted solely for the protection of the judge and the prosecu- 
tor. Based upon his interviews with this group of defendants, Casper 
concluded that most defendants were looking for morality in the system, 





5. CASPER, supra note 2. 
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and would prefer to be sentenced by an authoritative figure who would 
make sentencing decisions based upon what was in their best interests, 
rather than being forced by the system to engage in the plea bargaining 
process in order ‘to limit one’s losses. No statistics were provided to 
support this conclusion, however. 

Casper also found that defendants generally believed that sentences 
were not based upon a consideration of defendants’ individual needs, but 
on the seriousness of the offense and one’s prior record. Nonetheless, 
Casper reported that most defendants viewed their sentences as fair— 
“fair” being defined either as getting a “‘good deal” or as receiving the 
“going rate” for the particular offense. Unfortunately, no statistics were 
provided by Casper on this point, either. 

Finally, Casper observed that because of the depersonalized nature of 
the system—merely processing defendants rather than dealing with 
individuals—defendants were likely to develop self images of themselves 
as nuisances to society, to be handled with as little time and trouble as 
possible; not really a part of society, and thus not subject to its norms. 

Also in 1972, Wilkerson published the results of his study of 40 
convicted defendants represented by public defenders in Denver, Colo- 
rado.® Although Wilkerson’s sample population was too small to be 
statistically meaningful, his findings were consistent with those of other 
later studies involving larger samples. Wilkerson found that the major 
complaint of the defendants was that they did not have enough contact 
with their lawyers (visits/time spent). Many of the defendants also 
expressed their beliefs that the caseloads of the public defenders were so 
great that they did not have time to give them the necessary attention; 
that public defenders exerted pressure on them to plead guilty; and that 
the public defenders and prosecutors were not really adversaries. Only 
15 percent of the defendants expressed satisfaction with their public 
defenders. 

There are two recent empirical studies of defendants’ attitudes towards 
the criminal justice system in the United States. The first, by Atkins and 
Boyle, involved a sample of 200 prisoners from two South Carolina 
prisons.7 The second, conducted by Arcuri, involved a group of 118 
inmates confined at a Youth Correctional Institution in New Jersey.® 

The Atkins and Boyle study focused on defendants’ attitudes towards 
their lawyers, and attempted to correlate the level of client satisfaction 





6. G. Wilkerson, Public Defenders As Their Clients See Them, 1 AM. J. Crim. L. 141 
(1972). 

7. B. Atkins & E. Boyle, Prisoners Perceptions of Their Constitutional Rights: A Client’s 
View of the World of Criminal Justice, 24 Emory L.J. 67 (1975); Atkins & Boyle, 
Prisoner Satisfaction with Defense Counsel, 12 Crim. L. BULL. 427 (1976). 

8. A. Arcuri, Judges as Prisoners See Them, 59 JUDICATURE 72 (1975); Arcuri, Lawyers, 


Judges and Plea Bargaining: Some New Data on Inmates Views, 4 INT. J. CRIM. & 
PEN. 177 (1976). 
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with their legal representation with such variables as whether the lawyer 
was court-appointed, a public defender or privately retained; the number 
of pretrial interviews; the plea entered by the defendant; the time elapsed 
between arrest and trial; and the length of the sentence imposed. Their 
major findings are summarized below. 

The overall percentage of defendants who expressed satisfaction with 
their lawyers was 21.8 percent, and varied from 18.6 percent for those 
represented by private attorneys, and 18.7 percent for those represented 
by court-appointed attorneys, to 34.3 percent for those represented by 
public defenders. Applying a chi-square test of statistical significance, 
the relationship between client satisfaction and type of counsel was found 
not to be statistically significant. Nor were the following variables found 
to be statistically related to client satisfaction with counsel: number of 
days elapsing between arrest and first interview with counsel; number of 
interviews with counsel; whether the client was free on bond awaiting 
trial or in jail; and advice given regarding plea. 


There was, however, a statistically significant relationship between 
client satisfaction with counsel and the following variables: plea entered 
by the defendant—27.7 percent of those defendants entering guilty pleas 
expressing satisfaction with their lawyers, compared to 8.2 percent of 
those pleading not guilty; the time elapsed between arrest and trial—31.6 
percent of those awaiting trial for less than three months expressing 
satifaction, compared to 14.8 percent of those awaiting trial in excess of 
three months; and length of sentence—a 4.7 percent satisfaction rate for 
those sentenced to more than 15 years, 12.1 percent for those sentenced 
to between 10 and 15 years, 21.9 percent for those sentenced to between 
5 and 10 years, and 41.2 percent for those sentenced to less than 5 years. 

The central conclusion reached by Atkins and Boyle was that most 
defendants did not enter the criminal justice system with “due process 
expectations,” believing that their guilt had already been determined in a 
de facto sense by the system. Their primary concern was to minimize 
their losses. Thus, satisfaction with one’s lawyer was primarily related to 
the length of the sentence imposed. 

It should be noted that Atkins and Boyle’s findings in this respect are 
in conflict with those of Casper, who observed that even in those cases 
where clients got a “good deal”, they tended to be dissatisfied with their 
lawyers—the defendants believing that either they were responsible for 
the favorable sentence or it was just a matter of good luck. 

The final study, by Arcuri, also found a significant degree of client 
dissatisfaction with lawyers. Asked to rate the quality of legal represen- 
tation by the public defender’s office, 53.4 percent of the defendants 
responded “poor” or “very poor”; 8.5 percent responded “fair” or 
“good”; and 38.1 percent said it depended on the particular public 
defender. Privately retained attorneys apparently received higher marks, 
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although the exact figures were not given. The three major reasons given 
for the poor ratings were: (1) public defenders “don’t work” or “don’t 
care”’; (2) they exerted pressure or made threats to induce defendants to 
plead guilty; and 3) they worked in collusion with the prosecutor. 

One interesting finding of the Arcuri study concerned the defendants’ 
attitudes towards plea bargaining; 62.6 percent of the defendants believed 
that “making deals” was fair. This would tend to contradict Casper’s 
conclusion that defendants do not like the idea of plea bargaining. 

Also worthy of note, although not supported by specific data, is 
Arcuri’s finding that defendants strongly believed that privately retained 
attorneys would fight harder for acquittal or for a favorable deal, and 
would work harder on behalf of the defendant. 

Arcuri also inquired into defendants’ attitudes towards sentencing. 
Asked whether sentences for convicted defendants “fit the crime”, 55.1 
percent expressed the belief that sentences were generally “fair”; 
however, 81.4 percent of the defendants were of the opinion that judges 
gave different sentences to defendants convicted of the same crime and 
with similar prior records. When asked whether long prison sentences 
affected the amount of crime in the community, 29.7 .percent responded 
“‘yes”; 64.4 percent responded “‘no”’. 

Attitudes towards judges were not especially favorable, although judges 
received slightly higher marks than defense counsel. Only 40 percent of 
the defendants believed that judges had tried to protect their rights; 53 
percent had specific complaints regarding judges. 

Arcuri concluded by recommending that public defenders spend more 
time with their clients, and that they make a greater effort to explain the 
plea bargaining process to them. He also suggested reducing all plea 
bargains to writing and requiring all parties to sign the agreement. 
Bringing plea bargaining out into the open, Arcuri argued, would tend to 
eliminate some of the defendants’ distrust of the system, and would help 
to eliminate a perceived unfairness in the system. 

It is apparent that Arcuri’s conclusions are in conflict with those of 
Atkins and Boyle, for if Atkins and Boyle are correct, the kinds of 
changes recommended by Arcuri, while resulting in a better understand- 
ing by the defendant of what is happening to him, would not decrease 
prison time, and thus would not measurably improve the defendant’s 
attitudes towards the system or his lawyer. 

Putting aside the various conclusions drawn by the authors of the 
above studies, some general patterns emerge when one synthesizes their 
respective findings. First, there is an overwhelming dissatisfaction on the 
part of criminal defendants with appointed counsel—whether of the 
court-appointed or public defender variety. The reasons for this dissatis- 
faction stem largely from the defense counsel’s perceived role as an 
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“agent-mediator”, working for the system to obtain guilty pleas and to 
“move” cases, and from the belief that lawyers paid by the state have 
little or no interest or incentive to gain an acquittal or obtain a favorable 
plea bargain. 

Second, the evidence supports the general conclusion that the vast 
majority of defendants plead guilty because of pressures built into the 
system. These pressures are frequently applied, or relayed, to the 
defendant by his attorney. The defendant feels coerced into “‘copping a 
plea” in order to avoid the much harsher punishment which surely would 
follow if he were to put the State to the test by pleading not guilty. 

Third, defendants are convinced there is no real attempt made to 
individualize the administration of criminal justice to meet their individual 
needs. They believe that no one really cares about them—not the judges, 
not the prosecutors, and not even their own lawyers. All are seen as 
being primarily interested in simply bringing the case to a speedy 
conclusion. 


HYPOTHESES REGARDING MILITARY STUDY 


Considering these findings, what then might be expected from a 
similar study of the attitudes of military defendants towards the military 
justice system, and towards the military judges, prosecutors and defense 
counsel who function within that system? There are enough significant 
differences between the civilian system of criminal justice and the 
military justice system to cause one to anticipate some significant 
attitudinal differences between the two classes of defendants. For 
example, although a military defendant at a general or special court- 
martial has an absolute right to be defended by a civilian lawyer (at his 
own expense), few military defendants retain civilian counsel, presumably 
because they cannot afford to do so.® 

Although all military lawyers are law school graduates and have been 
admitted to practice law in at least one of the fifty states or the District 
of Columbia, they are also military officers. They normally wear military 
uniforms, both in and out of court. Like other military officers, they are 
paid by the military and rely on favorable fitness reports, written by 
senior officers, for promotion within their respective services. All of this 
is not only known, but taken for granted, by any military defendant. 
Judging from the attitudes of civilian defendants towards public defend- 
ers, one would be inclined to anticipate that the client satisfaction level 
among military defendants with respect to their military lawyers would 
be quite low. 





9. Additionally, a military defendant has the right to be defended by a military lawyer of 
his own selection, if the requested lawyer is available. 10 U.S.C. § 838(b) (1970). 
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Likewise, judges and prosecutors in military courts are also military 
officers, and they too may wear uniforms both in and out of the 
courtroom.!® And finally, the jurors (or “court members” as they are 
called in the military) are always military personnel, usually officers, and 
normally from the accused’s own command or organization. !! 

Given the fact that all participants in the trial—judge, prosecutor, 
defense counsel and jurors—are usually military officers, and considering 
that the prosecutor, defense counsel and judge may also be good friends, 
one would also expect the military defendant to be generally much more 
skeptical and cynical about the fairness of the system than civilian 
defendants. 

The purpose of this study was to test these hypotheses by gathering 
information regarding military defendants’ perceptions of the military 
justice system and their attitudes towards the major participants in that 
system, and where possible, to compare their perceptions and attitudes 
with their civilian counterparts. 


NATURE OF STUDY 


It would first be appropriate to describe briefly the manner in which 
this study was conducted. All of the civilian studies cited in this paper 
were based upon personal interviews with defendants/prisoners (interview 
times varying from 15 minutes per interview in one study to over an hour 
in another). Personal interviews were not feasible in connection with this 
research. In order to obtain the widest sampling of defendants, question- 
naires were distributed to six U.S. Navy correctional centers located in 
Norfolk, Virginia; Philadelphia, Pennsylvania; Charleston, South Caro- 
lina; San Diego, California; San Francisco, California; and Great Lakes, 
Illinois. Questionnaires were also sent to the U.S. Army Disciplinary 
Barracks in Fort Leavenworth, Kansas. Officers in charge of these 
correctional centers were requested to distribute questionnaires to all 
confinees serving sentences imposed by general or special courts-martial 
based upon conviction of one or more non-military offenses. !? 





10. The practice in this regard varies somewhat among the services. Rule 5, Uniform Rules 
of Practice before Army Courts-Martial, establishes a general rule that trial judges will 
wear judicial robes. The Navy has not adopted such a rule. 

11. An accused has a right to have at least one-third of the jury composed of enlisted 
personnel. 10 U.S.C. § 825c) (1970). In most cases, however, defendants elect trial by 
an all officer court in jury trials, usually because of the fear that senior enlisted 
personnel (unlikely to be sympathetic to the plight of most defendants) would be 
appointed as court members. 

12. In order to obtain a sample population which would most closely correspond to the 
civilian prisoner populations involved in the civilian studies, persons convicted of such 
offenses as disobedience of orders, disrespect towards superiors, unauthorized absence, 
desertion, and other offenses of a purely military nature were excluded from 
participation in this study. As a result of this selection process, the vast majority of 
military prisoners were excluded. For example, at the Navy Correctional Center in San 
Francisco, only ten of their sixty prisoners qualified for inclusion in the sample 
population. 
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Based upon correspondence with officers in charge of these correc- 
tional centers, it appears that the vast majority of prisoners meeting the 
above requirements voluntarily chose to participate in the study. Thus, 
nearly all prisoners confined in the above listed Navy correctional centers 
in early February, 1977, who had been convicted of non-military offenses, 
are included in this study. Because of the large number of prisoners 
confined at Fort Leavenworth, Kansas, meeting the study criteria, the 
authorities there selected the first 50 prisoners with a prisoner identifi- 
cation number ending in a specified digit to take part in the survey. 
Thirty-eight of those so selected chose to complete the questionnaires. 

A total of 129 completed questionnaires were received. The question- 
naires of two Air Force prisoners and two Coast Guard prisoners were 
rejected in order to limit the scope of the study to Army, Navy, and 
Marine Corps defendants. Two other questionnaires were rejected 
because it appeared that the prisoners had not been convicted of a non- 
military offense. All other questionnaires, totaling 123, were utilized, 
although some questionnaires were partially incomplete. 


CHARACTERISTICS OF DEFENDANTS 


The age distribution of the military defendants taking part in this 
survey was similar to that of the civilian studies, and is set forth below. 


Age 18-19 20-21 22-25 26-30 31-40 41-50 
Distribution 16.3% 31.7% 35.0% 11.4% 4.9% 0.8% 


Distribution by race and armed force was as follows: 


Number White Black Other 
Total 123 63.4% 33.3% 3.3% 
Navy 9213 68.5% 28.3% 3.3% 
Army 31 48.4% 48.4% 3.2% 


The military defendant population has a relatively high educational 
level compared to civilian prisoner populations. The breakdown for the 
military defendants in this study was as follows: 





ated ete. aT el At oa A PERI TEE ELEN BLS TEE 1.6% 
Sean Gees Geena 8. St 2 ee ce cconnsacesuberancentecaenen 30.1% 
Sieh echeel @petiaste ..2.200. 6. eR isle se 47.2% 
EES SERS |< IEE eee eee 2 >: 21.1% 








13. Includes eight members of the Marine Corps. 
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Most of the defendants were serving sentences imposed by general 
courts-martial, with 69.1 percent having been tried by general court- 
martial and 30.9 percent by special court-martial. !¢ 

Another major difference between the military and civilian defendant 
population is the percentage of defendants having prior convictions. In 
the Arcuri study, for example, 70 percent of the defendants had previous 
convictions, and 55 percent had previously served sentences in prison. In 
contrast, only 13 percent of the military defendants had previously been 
tried by a general or special court-martial. Of the remainder, 52.8 
percent reported having received a summary court-martial or nonjudicial 
punishment, and 34.1 percent reported having no prior disciplinary 
record in the military. 

The military defendants in this study were charged with a wide variety 
of offenses. The following breakdown represents the number of defend- 
ants charged with the 12 most frequently charged offenses (some 
defendants being charged with more than one offense): 


Deug Glenses Gale; Ge; Fa ee eee eat ck Sana acwnwe 45 
ETE EE ON ee PE ERIE OT EE REESE OTE oT: 23 
Nieadior Ginchides' athena ent Sec ee Se ee oo 13 
Assault (includes aggravated assaults) -__..---_---.----------------------------- 13 
Mamie) ca SS At era, eo a Ss eee ll 
Pbe Gacmedes. eee) accisai sain cee -ads-in-igclie e e 9 
le 8 ITE SS eg RMA ERLE NGO FECL IE. AP aI ee eRe 8 8 
bees Gennes GNpe «5 ok eh maa 4 
Unlawful entry (breaking and entering) ---------------------------------------- 4 
ee, ORO Ber Eas ON age DTS eae Se RE eee es a ree! eee See EES mht ee 3 
ee GD 8. tt an chpebee easiness oleae biebene catia 3 
EY ee RS i oe ae a 8 eel La. 3 


A military defendant may elect in all but capital cases to be tried by a 
military judge alone (thus waiving a jury trial).'5 In that event, the judge 
determines the issue of guilt or innocence and sentence. If the defendant 
elects a jury trial, the military jury determines guilt or innocence and 
sentence.!® One of the most important decisions a military defendant 
(and his lawyer) must make in any case is whether to elect a jury or 
bench trial. In most cases, and especially in the case of lesser offenses 
where the defendant intends to plead guilty, a bench trial is usually 
elected. That decision is normally based upon the assumption that the 
military judge will give a “better” sentence than a jury. In this study, 
66.7 percent of the defendants elected bench trials. 





14. Major felonies are normally tried by general court-martial. Minor felonies and 
misdemeanors are normally tried by special court-martial. General courts-martial may 
impose sentences up to and including life imprisonment, depending on the crime 
involved. Special courts-martial may not adjudge confinement in excess of six months. 
10 U.S.C. §§ 818, 819 (1970). 

15. 10 U.S.C. § 818 (1970). 

16. 10 U.S.C. § 851 (1970). 
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The following figures show the correlation between type of trial on the 
one hand, and plea entered and length of sentence on the other. 


Number Bench Trial Jury Trial 
Plea: 
Guilty 73 79.5% 20.5% 
Not Guilty 5017 48.0% 52.0% 
Length of Sentence: 
Up to 1 yr 58 84.5% 15.5% 
Over 1 yr 65 50.8% 49.2% 


The above figures reflect that the vast majority of defendants who pled 
guilty chose to be sentenced by a military judge, while only about half of 
those entering pleas of not guilty elected a bench trial. Also, while the 
figures might be interpreted as indicating that military juries give harsher 
sentences than military judges (and while this may be true to some 
extent), the most likely cause for the strong correlation between length of 
sentence and type of trial is the fact that in the most serious cases where 
the stakes are the greatest, the military defendant is much more likely to 
plead not guilty—sometimes because he is willing to risk a harsher 
sentence in the hope of gaining an acquittal, and sometimes because he 
has been unable to obtain a favorable pretrial agreement (the military 
equivalent of a plea-bargain}—and because contested cases are more 
likely to be tried before a jury (especially serious cases). 

The above figures also reflect a striking divergence between the 
military and civilian sectors in the incidence of contested cases, with 
only 59.3 percent of the military defendants pleading guilty. The reason 
for this is not entirely clear. Possibly, it is the result of the failure of the 
military defendant to secure a favorable pretrial agreement, thus leading 
to a contested trial. It may also be indicative that the military defendant 
is less likely to entertain the fear that a judge or jury will impose a 
harsher sentence merely because he has forced the Government to incur 
the costs associated with a full trial. As the civilian studies demonstrated, 
this is a very real fear for most civilian defendants. 

It is also interesting to note the correlation between the plea entered at 
trial and the race of the military defendant, as reflected by the following 
figures: 


Number Guilty Not Guilty 
Total 123 59.3% 40.7% 
White 78 69.2% 30.8% 
Black 41 39.0% 61.0% 
Other 4 75.0% 25% 





17. Includes 8 mixed pleas. The mixed plea cases are included in the not guilty 
classification throughout this article because in each of these eight cases the major 
charges were contested. 
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These figures show a statistically significant relationship between plea 
and race (P less than .01).*® The reason for the relationship is not clear. 
It is possible that black defendants were more likely to be charged with 
more serious offenses, thus leading to more not-guilty pleas.?® The other 
possibility is that black defendants are less likely to trust the system, and 
specifically their military lawyers, and are thus less likely to heed their 
lawyer’s advice to plead guilty in appropriate cases, leading to more not- 
guilty pleas. As indicated, infra, this second theory will find support in 
this study, insofar as the black defendant’s attitude towards his lawyer is 
concerned. 

The chart below reflects the range and distribution of sentences 
imposed on the military defendants. 


Dishonorable Bad Conduct None 
Discharge: 33.3% 44.7% 22.0% 
Length of Up to 1 yr. lto5 5 to 10 Over 10 yr. 
Sentence: 47.2% 39.8% 4.1% 8.9% 


Although slightly more than half of the military defendants in this 
study received sentences in excess of one year, there were relatively few 
long sentences, compared with some of the civilian studies. For example, 
40 percent of the Atkins and Boyle defendants received sentences in 
excess of 10 years. This variation in length of sentence between military 
and civilian defendants makes comparisons of attitudes somewhat more 
difficult, especially in view of Atkins and Boyle’s finding (duplicated in 
this study) that length of sentence is directly related to defendants’ 
attitudes towards their defense counsel. 

Pretrial confinement in the military, while not uncommon, is relatively 
short. While 59.3 percent of the military defendants surveyed had been 
confined awaiting trial (bail is not available in the military),2° only 14.6 
percent (24.7 percent of those confined) had spent more than 90 days in 
pretrial confinement. The longest period of pretrial confinement was 143 
days. 

As previously indicated, only 59.3 percent of the cailitary defendants 
pled guilty at trial. Of those, 89.0 percent pled guilty pursuant to a 
pretrial agreement whereby charges were dropped, an:!/or a maximum 
sentence was agreed to, in exchange for the guilty plea. These figures 
support clearly the conclusion that there is little pressure on the military 
defendant to plead guilty in the absence of a deal. 





18. All correlations set forth in this article have been tested utilizing a chi-square test of 
statistical significance. Correlations are considered statistically significant for purposes 
of this study whenever the probability (P) of the correlation existing by chance is less 
than five percent (P less than .05). 

19. Although 61.0 percent of the black defendants received sentences in excess of one year 
compared to only 48.7 percent of the white defendants, this variation proves not to be 
statistically significant. 

20. 10 U.S.C. § 810 (1970). 
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And finally, note should be taken of the incidence of representation by 
civilian counsel among the sample population. As has been indicated 
previously, military defendants are normally represented by military 
lawyers. In the instant study, 82.1 percent of the defendants were 
represented by military lawyers (83 by appointed military lawyers, and 18 
by military lawyers of their own selection). Of the 22 defendants 
represented by civilian counsel, the majority also retained their appointed 
military lawyers as co-counsel. Of those pleading not guilty, 26 percent 
were represented by civilian counsel compared to 12.3 percent of those 
pleading guilty. Of the black defendants, 22 percent were represented by 
civilian counsel compared to 15.4 percent of the white defendants. The 
civilian lawyers were more likely to be involved in the more serious 
cases, representing 26.2 percent of those receiving sentences in excess of 
one year, compared to only 8.6 percent of those receiving lesser 
sentences. 


ATTITUDES OF DEFENDANTS TOWARDS DEFENSE COUNSEL 


Given the above background information regarding the characteristics 
of the military defendants comprising the sample population of this study, 
and the additional information regarding their trials, the stage is set for 
an examination of the attitudes of these military defendants towards their 
lawyers, prosecutors, judges, jurors, sentences, plea bargaining, and the 
military justice system generally. 

First, with respect to the level of client satisfaction with defense 
counsel, a number of questions were asked of the defendants in an 
attempt to determine overall attitudes. The question, “Do you believe 
your lawyer was on your side?” elicited the following. 


Number Yes No Don’t Know 

Total 123 43.9% 29.3% 26.8% 
Type of Lawyer: 

Military 101 41.6% 29.7% 28.7% 

Civilian 22 4.5% 27.3% 18.2% 
Type of Plea: 

Guilty 73 46.6% 24.7% 28.8% 

Not Guilty 50 40.0% 36.0% 24.0% 
Race: 

White 78 53.8% 19.3% 26.9% 

Black 41 26.8% 46.3% 26.8% 
Length of Sentence: 

Up to 1 yr. 58 50.0% 22.4% 27.6% 

Over 1 yr. 65 38.5% 35.4% 26.2% 


Of the above correlations, the only relationship which proved to be 
statistically significant was that between satisfaction and race (P less 
than .005), black defendants believing that their lawyers were on their 
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side only half as often as white defendants. Because the existing civilian 
studies do not differentiate between the attitudes of black and white 
defendants, it is not possible to make any comparisons in this regard; 
however, the low level of trust that the black military defendant has in 
his lawyer is nevertheless a matter of importance and warrants additional 
research. 

In response to the question, “‘Do you believe your lawyer was doing his 
best job for you?”, there was a slight reduction in the level of client 
satisfaction. 


Number Yes No Don’t Know 

Total 123 39.0% 48.8% 12.2% 
Type of Lawyer: 

Military 101 35.6% 51.5% 12.9% 

Civilian 22 54.5% 36.4% 9.1% 
Type of Plea: 

Guilty 73 41.1% 43.8% 15.1% 

Not Guilty 50 36.0% 56.0% 8.0% 
Race: 

White 78 50.0% 38.5% 11.5% 

Black 41 22.0% 63.4% 14.6% 
Length of Sentence: 

Up to 1 yr. 58 41.4% 43.1% 15.5% 

Over 1 yr. 65 36.9% 53.8% 9.2% 


Again, there exists a statistically significant relationship only between 
satisfaction and race (P less than .025). 

Defendants who responded negatively were asked to explain why they 
thought their lawyers were not doing their best job. Of those answering 
(N=61), 37.7 percent responded that their lawyers “didn’t care”, or 
“‘weren’t interested”, or for a variety of reasons had not acted in their 
best interests; 36.1 percent responded simply that their lawyers “did a 
bad job”, either in giving pretrial advice, or at trial (although this 
frequently indicated only that the defendant disagreed with his lawyer's 
trial tactics); and 21.3 percent responded that their lawyers were, in 
some manner, restricted in the performance of their duties—some 
because of lack of time (too many other cases), and some because of a 
reluctance to pursue a course of action that might antagonize military 
superiors. 

In response to the question, “Overall, are you satisfied with the job 
your lawyer did representing you in your case?”, lawyers fared even 
worse, both as a whole, and in all major subgroups. Indeed, because of 
the reduction in affirmative responses among white defendants, the 
differential between white and black defendants no longer rose to a level 
of statistical significance. 
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Number Yes No Don’t Know 

Total 122 33.6% A.9% 11.5% 
Type of Lawyer: 

Military 100 30.0% 57.0% 13.0% 

Civilian 22 50.0% 45.5% 4.5% 
Type of Plea: 

Guilty 72 36.1% 51.4% 12.5% 

Not Guilty 50 30.0% 60.0% 10.0% 
Race: 

White 77 40.3% 48.1% 11.7% 

Black 41 22.0% 65.9% 12.2% 
Length of Sentence: 

Up to 1 yr. 57 40.4% 47.4% 12.3% 

Over 1 yr. 65 27.7% 61.5% 10.8% 


Finally, in response to the question, “If you were to get in trouble 
again in the military, and were referred to a general or special court- 
martial, would you want the same lawyer to represent you again?” the 
lawyers received their worst ratings. 


Number Yes No Don’t Know 
Total 122 29.5% 59.8% 10.7% 
Type of Lawyer: 
Military 100 25.0% 62.0% 13.0% 
Civilian 22 50.0% 50.0% 0 
s Type of Plea: 
Guilty 73 31.5% 56.2% 12.3% 
Not Guilty 49 26.5% 65.3% 8.2% 
y Race: 
g White 78 37.2% 48.7% 14.1% 
- Black 40 17.5% 77.5% 5.0% 
; Length of Sentence: 
al Up to 1 yr. 58 25.9% 56.9% 17.2% 
a Over 1 yr. 6+ 32.8% 62.5% 4.7% 
is 
"s 
™ Again, the variation of attitudes between white and black defendants 
ma was statistically significant (P less than .025), with black defendants 
: showing an overwhelming rejection of their counsel. It is interesting to 
ry note that black defendants represented by civilian counsel were not 
much more charitable, with only 22.2 percent responding in the affirma- 
sh tive. 
= The defendants were also asked whether they would hire a civilian 
ae attorney if they were again court-martialed and could afford to do so; 
inn 81.0 percent indicated that they would. When asked to explain why they 
wal would engage a civilian attorney, the most common responses (in order of 


frequency) were: (1) they would get better results with a civilian attorney 
because a civilian attorney would be more effective (19.4 percent); (2) 
since they would be paying a civilian attorney, he would do a better job 
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(18.4 percent); (3) a civilian attorney would try harder and/or work harder 
(17.3 percent); and (4) a civilian attorney would not be subject to military 
pressures and would not be restricted in acting for the client (17.3 
percent). Only éight of the defendants stated that they did not trust 
military lawyers, and only six responded that military lawyers were not 
experienced or capable enough. 

The results of this study, insofar as it accurately reflects the attitudes 
of military defendants towards their lawyers, specifically towards military 
lawyers, is somewhat surprising. For reasons previously advanced, one 
might have anticipated an overwhelming rejection by military defendants 
of their lawyers, with military defendants expressing much more dissat- 
isfaction than their civilian counterparts. The opposite appears to be the 
case. Compared to Atkins and Boyle’s overall satisfaction rate of 21.8 
percent, Arcuri’s 8.5 percent (defendants reporting that public defenders 
did a “good” or “fair” job), and Casper’s 20.4 percent (defendants 
represented by public defenders who thought their lawyers were on their 
side), the military figures are very favorable; 41.6 percent of those 
sampled believe their military lawyers were on their side, 35.6 percent 
believed they were doing their best job; and 30.0 percent were satisfied 
with the job done by their lawyer. 

How does one account for this apparent difference between civilian 
and military defendants with respect to attitudes towards their lawyers? 
The relatively low black population in the military sample might be one 
factor contributing to the difference in attitudes. Of the military 
defendants, 33 percent were black, compared to 41 percent in Arcuri’s 
study, and 62 percent in Atkins and Boyle’s study. Clearly, had the black 
population comprised a larger percentage of the military sample, based 
upon the results obtained, the overall satisfaction rate would have been 
somewhat lower. A second factor might be the difference in length of 
sentences between civilian and military defendants, with the average 
military sentence being substantially shorter. 

There are, however, other factors which would tend to offset the above 
influences and which would logically lead to a lower satisfaction rate. 
First, applying the results of the Arcuri study indicating a direct 
relationship between plea and client satisfaction with counsel, the 
incidence of contested trials in the military should have led to a higher 
rate of dissatisfaction among military defendants. And second, it would 
seem that the fact that military defendants are prosecuted by the 
military, judged by military judges and jurors, and represented by 
military lawyers, would surely result in a lower incidence of client 
satisfaction. 

It is impossible to determine from this study exactly what accounts for 
the fact that the satisfaction level among military defendants is not lower 
than it is. There is, however, another factor which may well have a 
bearing on the matter—the amount of lawyer-client contact prior to trial. 
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Arcuri reported that 52 percent of the defendants represented by public 
defenders said they saw their lawyers only one time prior to trial, and 82 
percent said they had spent 20 minutes or less with their lawyers before 
going to court. Atkins and Boyle reported that only 27.7 percent of the 
defendants represented by public defenders, and 16.5 percent of those 
represented by court-appointed counsel, said they had seen their lawyers 
three or more times before trial. The most frequent complaint of the 
prisoners in the Wilkerson study, directed towards public defenders, was 
the lack of pretrial contact with their lawyers. 

In contrast, 86.1 percent of the military defendants represented by 
military lawyers reported seeing their lawyers three or more times before 
going to trial, and 34.7 percent reported five or more visits; 55.4 percent 
of the defendants said they spent more than three hours with their 
military lawyers before trial, while oly 21.8 percent reported spending 
less than one hour. 

In view of this substantial difference in time apparently devoted by the 
military lawyer to the military defendant, when compared to the public 
defender and his civilian client, it might well be that this increased 
lawyer-client contact results in more favorable attitudes on the part of 
military defendants. If nothing else, it would tend to foster a feeling on 


the part of the client that his lawyer cares or is genuinely interested in 
helping him. 


ATTITUDES OF DEFENDANTS TOWARDS OTHER PARTICIPANTS 


Turning to the defendants’ attitudes towards other participants in the 
system, we see that the prosecutor fared best, with judges and court 
members doing less well. Asked whether they thought the prosecutor 
“was fair in the way he handled your case’, 38.3 percent answered 
“yes”, 43.3 percent “no”, and 18.3 percent did not know (N=120). Those 
who responded in the negative were asked to explain their answers. 
Virtually all complained of the actions of the prosecutor in the courtroom, 
including, inter alia, his manner of examining witnesses and argument 
made to the judge or jury. Few complained of perceived acts of 
unfairness outside of the courtroom. Neither Arcuri nor Atkins and Boyle 
reported on defendants’ attitudes towards prosecutors. Casper did report 
that defendants generally viewed prosecutors as overburdened “workers” 
simply completing assigned tasks, but did not present any data on 
perceived fairness. Accordingly, specific comparisons with the civilian 
studies on this point are not possible. 

Court members (military jurors) faced the worst criticism from the 
military defendant. Asked whether the court members in their cases 
“‘were fair and unbiased’’, only 17.1 percent answered “yes”, 63.4 
percent said “no”, and 19.5 percent did not know (N=41). The vast 
majority of defendants answering in the negative cited the officer or 
military makeup of the jury as the cause of the perceived unfairness, and 
many responded that the members had already made up their minds 
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before hearing the evidence. While none of the civilian studies reported 
on defendants’ attitudes towards jurors, it is unlikely that the strongly 
negative attitudes of military defendants would be duplicated among the 
civilian prisoner population. 

Military judges fared only slightly better than military jurors in the 
eyes of military defendants. Of the 78 defendants tried and/or sentenced 
by a military judge alone, only 23.1 percent believed that the military 
judge was “fair and unbiased”; 56.4 percent expressed the opinion that 
the judge was not “fair and unbiased”, and 20.5 percent did not know. 
Attitudes towards military judges improve only slightly among those 
defendants who had elected jury trials, with only 27.5 percent believing 
that the military judges presiding at their trials were fair and unbiased. 
This generally negative attitude was present throughout the defendant 
population, regardless of plea, race, length of sentence, or type of 
counsel. In none of the individual subgroups did the percentage of 
defendants believing the military judge was fair and unbiased exceed 30 
percent. 

Defendants expressing negative attitudes towards military judges were 
asked to explain why they thought their judges were, unfair or biased. 
The reasons given with the most frequency were: (1) that the judge was 
generally biased or had prejudged the case (30.2 percent); (2) that the 
judge just didn’t care or wasn’t concerned, and simply wanted to get the 
trial over with (14.3 percent); and (3) that the judge was racially 
prejudiced (9.5 percent). 

In contrast to these findings, 40 percent of the defendants in Arcuri’s 
study believed that the judge had “tried to protect their rights.” While 
Casper observed that most defendants merely viewed the judge as a 
figurehead, rubber stamping prosecutors’ actions and decisions, and not 
having tiie to take an interest in individual defendants, he presented no 
data which might be used as a basis for comparison. Atkins and Boyle 
did not discuss defendants’ attitudes towards judges. 


ATTITUDES OF DEFENDANTS TOWARDS PLEA-BARGAINING AND 
SENTENCING 


The next area of analysis concerns defendants’ attitudes towards two 
functional aspects of the system—plea bargaining and sentencing. Plea 
bargaining offers an excellent opportunity for comparison because of its 
prevalence in both systems. As previously mentioned, 81 percent of those 
military defendants who pled guilty to all charges did so pursuant to a 
pretrial agreement. Of these agreements, 83.1 percent placed a limitation 
on punishment and 33.8 percent provided for the dismissal of other 
charges. 


268 





a Se. ee 





JAG Journal @ XXIx 


The civilian studies, especially Casper’s, and Atkins and Boyle’s, 
emphasized the pressure exerted on defendants to plead guilty. Accord- 
ingly, the military defendants were asked the question, “Did you feel 
pressured into pleading guilty?” Only 44.4 percent of those who pled 
guilty at trial responded in the affirmative. Those who received sentences 
in excess of one year were more likely to report having felt pressured 
(55.0 percent) than those who received lesser sentences (34.1 percent). 

Another indicator of pressure to plead guilty might be found in the 
percentage of defendants proclaiming their innocence of charges to which 
they pled guilty. Of the defendants who pled guilty (including those who 
entered mixed pleas), 30.9 percent asserted their innocence of one or 
more charges to which they had entered pleas. Again, the percentage of 
defendants asserting innocence tended to be higher among those who 
received the longer sentences (48.7 percent) compared to those who 
received lesser sentences (14.2 percent). Blumberg’s finding that 51.6 
percent of felons pleading guilty later asserted their innocence during 
presentence conferences with probation officers would be consistent with 
the finding of this study if one were to consider only those defendants 
receiving sentences in excess of one year. Invariably, the reason given by 
the military defendant for having entered a guilty plea to a charge of 
which he reportedly believed himself to be innocent was to secure a 
pretrial agreement or a lighter sentence. 

Given the fact that a significant number of defendants who pled guilty 
reportedly did so under pressure, one might anticipate that a similar 
number would express an unfavorable attitude towards plea bargaining. 
As previously noted, Casper was of the opinion that defendants did not 
like the plea bargaining aspect of the criminal justice system. Atkins and 
Boyle did not report on defendants’ attitudes towards plea bargaining 
other than to note that defendants felt pressured into the bargaining 
process. Arcuri, however, reported that 62.6 percent of the defendants in 
his study believed that making “deals” was “‘fair’’. 

The overwhelming majority of military defendants favored plea bargain- 
ing. Asked, “Do you think pretrial agreements are a good idea?” 68.2 
percent answered “yes”, 19.3 percent “no”, and 12.5 percent did not 
know. Accordingly, it must be concluded that Casper’s theory that 
defendants prefer not to be a part of the decision making process with 
respect to sentencing is not valid—at least not in the military. This 
favorable attitude of military defendants towards pretrial agreements 
might result from the highly visible nature of plea bargaining in the 
military. Pretrial agreements are invariably initiated by the defendant or 
his lawyer. The formal offer is normally made in writing, signed by the 
defendant and his lawyer, and if accepted, signed by the cognizant 
military commander. The written agreement is then made a part of the 
record of trial. Thus, many of the objections voiced with regard to the 
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plea bargaining system by Newman, Blumberg, Casper, Arcuri, and 
others have been eliminated in the military by making the process more 
visible and understandable to the defendant. The appearance of under- 
the-table bargaining which so frequently causes civilian defendants to 
view their lawyers as agent-mediators is therefore largely avoided. 

Military defendants’ views towards the sentencing process as a whole, 
on the other hand, were largely negative. Asked whether “your sentence, 
as awarded by the court, was fair?”,?1 23.0 percent answered “yes”, and 
77.0 percent “no”. As might be expected, defendants receiving sentences 
of one year or less were more likely to believe their sentences were fair 
(31.0 percent) than those who received sentences in excess of one year 
(15.6 percent). The same was true of those who pled guilty (33.8 percent) 
compared to those who were convicted after a contested trial (6.3 
percent). White defendants were more likely to believe they received a 
fair sentence (28.6 percent) than black defendants (14.6 percent). 
Statistical analysis, however, established a significant relationship only 
with respect to plea (P less than .001) and length of sentence (P less than 
.05). The relationship between perceived fairness and race was found to 
be significant only at a lower level of probability (P less than .10). 

When considering the import of the above figures, it is necessary to 
take into account the reasons given by the defendants for believing their 
sentences to be unfair. For example, 20.2 percent felt their sentences 
were unfair on the ground that they were wrongly convicted.?? 

Other frequently articulated reasons for believing their sentences to be 
unfair were: the conduct was not serious enough to warrant the 
punishment given, or in some cases, that the conduct should not be 
criminal (16.0 percent); it was a first offense and the defendant should 
have been given a second chance (13.8 percent); and co-actors, co- 
conspirators, or others convicted of the same or similar crimes, were 
given lesser sentences (11.7 percent). 





21. In the military, the judge (or jury) is required to determine and adjudge an appropriate 
sentence without regard to the existence of any pretrial agreement. Normally, but not 
always, the sentence adjudged will exceed the terms of the pretrial agreement, in which 
case the sentence will be reduced automatically on review so as not to exceed the terms 
of the agreement. If the judge (or jury) should happen to award a sentence which is less 
than the maximum sentence provided for in the pretrial agreement, only the lesser 
sentence may be approved. In this study, defendants were queried as to the fairness of 
the sentences “awarded by the court.” These sentences are not necessarily the 
sentences which will finally be approved at the conclusion of appellate review. Review 
had been completed in only 56.9 percent of the cases in this study. Those whose 
sentences had been finally reviewed invariably expressed the same opinion regarding 
the fairness of their sentences, “as approved”, as they did with respect to their 
sentences “as awarded”. 

22. In response to another question, 85.7 percent of all defendants who pled not guilty 
reported that they believed themselves to be innocent of one or more of the charges of 
which they had been convicted. 
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In an effort to determine how defendants viewed the sentence decision 
making process, they were asked, “Why do you think you received the 
sentence you did?” Many defendants left this question unanswered or 
responded that they did not know. Of those responding (N=96), the most 
frequently given reasons were: result of racial prejudice (16.7 percent); 
attitude or bias of the military judge (15.6 percent); nature or seriousness 
of the offense (14.6 percent); general attitudes or biases of military courts 
(9.4 percent); general deterrence (8.3 percent); and command influence 
(8.3 percent). 

Later in the questionnaire, the defendants were also asked to check 
the factor which they thought most influenced the military judge or court 
in deciding on a sentence in their cases. The choices presented, and the 
number of responses, are set forth below. (Many defendants checked 
more than one factor.) 
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Only one question in the questionnaire was directed specifically to the 
perceived existence of racial prejudice in the system. The response was 
quite conclusive, however. The question asked was, “Do you think your 
race had anything to do with the sentence you received?” The responses 
of the 41 black defendants were: yes—70.7 percent; no—7.3 percent; do 
not know—22.0 percent. 

One possible reason for the overwhelming belief on the part of military 
defendants that their sentences, as adjudged, were unfair, was their 
perception of how their sentences compared with others. Asked, “Do you 
think the sentence you received was heavier or lighter than sentences 
received by other defendants who have been convicted of the same or 
similar offense?” 57.7 percent responded “heavier”, 14.6 percent 
“lighter”, 8.1 percent “‘about the same”, and 19.5 percent “do not 
know”. 

One interesting section of Casper’s book reported on defendants’ 
attitudes towards the crimes they were convicted of having committed. 
Casper found that almost all defendants recognized the necessity and 
legitimacy of punishing persons actually guilty of committing the crimes 
of which they had been convicted. Pursuing this idea, the military 
defendants were asked whether they believed “any of the laws you were 
convicted of violating are bad laws and should be repealed?” Of those 
responding (N=121), 49.6 percent said “yes”.?% Again, if these responses 
are generally honest, the high incidence of dissatisfaction with sentences 
adjudged by the military courts might be partially explained. 





23. Of those answering this question in the affirmative, many had been convicted of drug- 
related charges. 
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The defendants were also queried as to whether they believed heavier 
sentences would help reduce the amount of crime, and whether lighter 
sentences would result in an increase in the amount of crime. The 
defendants overwhelmingly rejected the notion that length of sentence 
had any deterrent value, with only 8.3 percent believing that heavier 
sentences would reduce crime, and only 11.6 percent believing that 
lighter sentences would result in an increase in crime. These responses 
are in general conformity with Arcuri’s findings. 

Some of the civilian studies—Casper’* and Arcuri’s in particular—have 
commented on the general consensus among prisoners that no attempt is 
made to individualize the sentencing process, and have noted that the 
failure of the system to structure sentences to meet the individual needs 
of defendants is a major complaint of prisoners. Recognizing this 
complaint, a number of legal scholars have in recent years called for an 
end to continued attempts at individualization in sentencing, arguing that 
it leads to gross disparity of sentences, results in de facto racial 
discrimination, is inherently unfair, and leads to bitterness and resent- 
ment among prisoners.*4 

Accordingly, the military defendants in this study were asked, “Do you 
think all persons convicted of the same or similar offenses, and who have 
similar prior records, should receive the same sentence, or do you think 
that sentences should vary from one defendant to another based upon 
the defendant’s individual needs?” The response was surprisingly one- 
sided, with only 23.5 percent answering that defendants “should receive 
the same sentence” and 76.5 percent answering that the sentence 
“should be based upon individual needs.” The defendants’ overwhelming 
rejection of the kind of sentencing schemes being recommended by some 
reformers certainly raises questions concerning the desirability of such 
recommended changes in the sentencing process. 


ATTITUDES OF DEFENDANTS TOWARDS MILITARY JUSTICE SYSTEM 

Finally, the defendants were asked to evaluate the fairness of the 
military justice system, both in general terms and in specific terms, with 
respect to their own trials. First, in reply to the general question, “Do 
you think the military justice system is basically a good system and fair?” 
the responses were: yes—14.2 percent; no—71.7 percent; do not know— 
14.2 percent. There was no significant variation among subgroups on this 
question, either by race, plea, type of counsel, or length of sentence— 
the highest rate of affirmative responses coming from the guilty plea 
group (16.7 percent) and the lowest rate from black defendants (10.3 
percent). 





24. See e.g., AMERICAN FRIENDS SERVICE COMMITTEE, STRUGGLE FOR JUSTICE: A REPORT 
ON CRIME AND PUNISHMENT IN AMERICA (1971); Motley, Law and Order and the 
Criminal Justice System, 64 J. Crim. L. & C. 259 (1973); THE TWENTIETH CENTURY 

Funp TasK Force ON CRIMINAL SENTENCING, FAIR AND CERTAIN PUNISHMENT 

(1976); A. Von Hirscu, Doinc Justice: THE CHOICE OF PUNISHMENTS (1976). 
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There was, however, considerable variation between the same 
subgroups in response to the question, “Do you think you got a fair 
trial?” The responses are set forth below: 


Number Yes No 

Total 119 28.6% 71.4% 
Type of Lawyer: 

Military 97 29.9% 70.1% 

Civilian 22 22.7% 77.3% 
Type of Plea: 

Guilty 70 41.4% 58.6% 

Not Guilty 49 10.2% 89.8% 
Race: 

White 74 35.1% 64.9% 

Black 41 17.1% 82.9% 
Length of Sentence: 

Up to 1 yr. 55 40.0% 60.0% 

Over 1 yr. 64 18.8% 81.3% 


Statistical analysis establishes a significant relationship between three 
of the four classification factors and the belief that one had a fair trial— 
type of plea (P less than .001); length of sentence (P less than .025); and 
race (P less than .05). The divergence in belief based upon plea was 
certainly not unexpected, especially in view of the number of defendants 
pleading not guilty who asserted that they were wrongly convicted. Nor 
was it surprising that there existed a correlation between length of 
sentence and belief that one received a fair trial. The troubling factor is 
that the white-black difference in perception again proved to be signifi- 
cant. The possible reasons for this relationship have already been 
advanced—the high percentage of blacks pleading not guilty, the high 
level of dissatisfaction among black defendants with their lawyers, and 
the widely held view among black defendants that the system is racially 
discriminatory. This phenomenon of black rejection of virtually all 
aspects of the military justice system constitutes one of the most 
troubling findings of this study and will be addressed in the conclusion of 
this article. 

Defendants were asked to explain why they thought their trials were 
unfair. The most frequently given responses are set forth below: 


wrongfully convicted (insufficient evidence) -....-.----------------------------- 15 
military jury inherently unfair/not a jury of one’s peers________________--_--------- 14 
sentence adjudged was unfair ____.....______....----_-_--_------------------- 14 
military justice system unfair/command influence _____----.---------------------- 13 
defense counsel did a bad job __..._._.--------------------------------------- ll 
military judge was unfair/biased/uncaring --_..-__.----------------------------- 10 
racial prejudice on the part of the judge/jury ______---_-------------------------- 8 
court proceeding went too fast _____-______--_--__----------------------------- 5 
conduct for which prosecuted should not be criminal _____---.--_---------------- 5 
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Based upon the above responses, it appeared there might be a 
significant relationship between a defendant’s belief regarding the fair- 
ness of his trial and his attitude towards the military judge or jury that 
tried and sentenced him. Indeed, over one-third of the defendants 
specifically singled out the judge or jury as the source of the unfairness 
in their trials. Accordingly, defendants’ responses to the question, “Do 
you think the military judge that presided at your trial was fair and 
unbiased?”, were broken down according to their beliefs regarding the 
fairness of their trials. 

The results are set forth below. 


Number Yes No Don’t Know 
Fair 33 48.5% 30.3% 21.2% 
Unfair 85 15.3% 62.4% 22.4% 


Defendants’ responses to the question, “Do you think the court 
members were fair and unbiased?’’, were also broken down in the same 
manner. 

Defendants believing trial was: 


Number Yes No Don’t Know 
Fair gy 66.7% 0 33.3% 
Unfair 32 3.1% 81.3% 15.6% 


In both cases, the relationship between the defendants’ beliefs 
regarding the fairness of their trials and their beliefs regarding the 
fairness of the judge or jury was statistically significant (P less than .001). 
In fact, the statistical correlation here was the strongest of any of the 
various correlations tested during the course of this study. 

Responses to these same two questions were also broken down with 
respect to defendants’ beliefs concerning the fairness of their sentences. 
The results were almost identical to those set forth above. 


CONCLUSION 


It may be appropriate to ask why legal scholars should be concerned 
with what criminal defendants think about their lawyers, the judges who 
sentence them, the system of plea bargaining, etc. Simply put, the 
answer is that a criminal justice system which creates or causes 
bitterness and resentment in the minds of its “consumers” is unlikely to 
succeed in its goal of returning to society individuals inclined to adopt 
and adhere to society’s norms. In order to evaluate properly a system of 
criminal justice with a view to determining whether the system is 
succeeding or failing, in this regard, one must examine the attitudes of 
the defendants being processed by that system. 
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This necessity to evaluate a criminal justice system in this manner is 
stressed also by both Casper, and Atkins and Boyle. A recent work by 
Bottoms and McClean, an extensive study of defendants’ attitudes 
towards the criminal justice system in Great Britain, makes the same 
point.25 

As Bottoms and McClean make clear, the reasonableness of the 
defendants’ beliefs is not critical. What is important is that the beliefs 
are held, especially if they provide the basis for their decisions. 

The necessity of structuring the criminal justice process to ensure the 
perception of fair treatment of defendants, for the purpose of enhancing 
the possibility of rehabilitation, has generally bee» accepted. The need 
has received growing attention in recent years. The Task Force on 
Corrections of the National Advisory Commission on Criminal Justice 
Standards and Goals, for example, noted: 

{I]t is critically important that all elements of the system follow procedures which insure 


that offenders are, and believe themselves to be, treated fairly, if corrections is to release 
individuals who will not return to crime.?® 


As highlighted by the Task Force Report, those who administer the 
system must not only be concerned with dealing fairly with the criminal 
defendant, but they must also be constantly concerned with promoting 
the appearance of fairness. Unfortunately as one writer observed, “judges 
and lawyers routinely concern themselves with due process; they are less 
aware of the need to demonstrate due process to the offender.” 27 

Accepting, then, the position that defendants’ attitudes towards the 
criminal justice system that processed them constitute an important 
factor in the calculus by which one evaluates the effectiveness of that 
system, what conclusions may be drawn from the data presented in this 
article? One conclusion is that the military justice system compares 
favorably in many respects with the civilian system, insofar as the civilian 
system is accurately reflected by the various studies. This is so 
particularly with respect to the lawyer-client relationship and the guilty- 
plea (plea bargaining) process. Indeed, these are the two areas upon 
which the civilian studies have directed their major focus, being the most 
critical aspects of the system from the perspective of the defendant. 





25. BOTTOMS AND MCCLEAN, DEFENDANTS IN THE CRIMINAL PROCESS xv (1976). 
Although the factual findings of their study have not been utilized for comparison 
purposes in this article, because of the major procedural differences in the operation of 
the criminal justice system in Great Britain (i.e., virtually no plea bargaining; the 
division of function between the solicitor and barrister; venue choices made by the 
defendant), DEFENDANTS IN THE CRIMINAL PROCESS is interesting reading for anyone 
interested in this kind of attitudinal analysis. 

26. NATIONAL ADVISORY COMMISSION, TASK FORCE REPORT ON CORRECTIONS 6 (1973). 

27. H. Kerper, The Judicial Process and Rehabilitation of the Offender, 8 AM. Crim. L.Q. 
239 (1969). 
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One must conclude, for example, that in the average case the military 
lawyer sees his client more frequently, and spends more time with him, 
than the civilian public defender or court-appointed lawyer. This, in turn, 
apparently fosters a closer lawyer-client relationship. As a result, the 
military client is more likely to look back on his experience in the 
criminal justice system with a positive attitude towards his lawyer. 

The results of this research also indicate that although plea bargaining 
is as prevalent in the military justice system as it is in the civilian 
system, the military version apparently places less pressure on the 
military defendant to plead guilty. Indeed, in those cases where the 
military defendant is unable, unwilling, or unmotivated to enter into a 
pretrial agreement, he has virtually no hesitancy to plead not guilty. 
Thus, the civilian defendant’s fear of receiving a much harsher punish- 
ment for demanding a trial is apparently not an especially important 
factor for most military defendants. 

But while an analysis of the military justice system from the defend- 
ant’s perspective produces favorable results in some areas, the picture is 
not as favorable in others. In particular, the defendants’ perceptions 
regarding the fairness of their trials and sentences are substantially 
negative and must be viewed as a cause for concern. While it is not 
possible to make any meaningful comparisons with the attitudes of 
civilian defendants on these matters because of the lack of comparable 
data, it can be concluded from the studies that have been conducted, 
and from the data that is available, that military defendants are probably 
more likely to perceive unfairness in these respects than civilian 
defendants. Why this is so is not easy to account for, especially in view 
of the relative leniency of the sentences received by the military 
defendants in this study, and the relatively favorable attitude of the 
defendants towards their counsel. 

The most likely explanation for this perceived unfairness in the system, 
as has been suggested earlier, lies in the very nature of the military 
court-martial—a forum where all parties are members of, and paid by, 
the same institution. It has been said that criminal defendants are 
frequently likely to perceive unfairness and discrimination where none 
exists.” If this is true, and given the obvious opportunity for collusion (in 
the eyes of the accused) among military judges, prosecutors, defense 
counsel, and court members, the chances of a military defendant failing 
to perceive some unfairness or discrimination in the setting of a military 
trial are bound to be slim. 

That this may in fact be a principal cause of the military defendant’s 
negative attitudes in this regard is strongly suggested by the degree of 
correlation between the military defendant’s attitude towards his judge or 
jury, and his attitude regarding the fairness of his trial and sentence. 





28. Kerper, supra note 27 at 240. 
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Thus, it seems only reasonable to conclude that, in order to bring about 
an improvement in the defendant’s overall attitude regarding the fairness 
of the system, it will be necessary to improve his attitude towards the 
military judge and jury. 

A number of steps might be taken to improve defendants’ attitudes 
towards the judges. Taking military judges out of uniform, restricting 
appointments in the military judiciary to senior military lawyers, and 
moving towards a more permanent and independent judiciary, might all 
tend to improve attitudes somewhat. Possibly, however, in order to 
produce any marked change in attitude, it would be necessary to move to 
a completely civilian judiciary in the military justice system, thus 
eliminating the likelihood that defendants will view the judge merely as 
an enforcement arm of the military commander. The functional and 
practical difficulties involved in such a change are recognized, especially 
in overseas locations. The influence such a change could have on the 
attitudes of military defendants, however, might well justify such a 
reform.?9 

With respect to improving defendants’ attitudes towards military 
jurors, it seems probable that the only change likely to have a material 
effect on attitudes would be to institute a system of random jury 
selection—the selection of jurors from a pool of all qualified officer and 
enlisted personnel in designated military areas. This would eliminate at 
least two of the reasons many military defendants now view military 
juries as being inherently unfair: (1) that in most cases the defendant has 
the option of being tried either by an all officer jury or by a jury 
comprised of a majority of officers supplemented by some senior enlisted 
personnel—neither of which presents an attractive choice; and (2) that 
the military commander responsible for sending the defendant to a court- 
martial for trial is also responsible for personally selecting the officers (or 
enlisted personnel) to act as jurors at his trial.9° 

There may well be another compelling reason to move towards a 
system of random jury selection in the military. As this study makes 
clear, black defendants have an especially negative attitude towards the 
military justice system. Racism is apparently perceived by the black 
defendant as pervading the entire system. It affects his attitude towards 
all with whom he comes into contact—his lawyer, the judge, the jury—as 
well as his views regarding the fairness of the trial and the sentence 
imposed. Unfortunately, because the existing civilian studies do not test 
for such attitudinal differences on the basis of race, it is impossible to 





29. A number of defendants, in response to a question regarding changes that should be 
made in the military justice system to make it fairer, specifically recommended that 
judges in the military be civilians. 

30. Both recommended changes, a civilian judiciary and random jury selection, would 
require Congressional action, since neither is presently authorized by the Uniform Code 
of Military Justice, 10 U.S.C. §§ 801 et. seq. (1970). 
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determine whether this tremendously high incidence of perceived racism 
in the criminal justice system is unique to the military. It is entirely 
possible that this may be the case. If so, it may stem in part from the 
nature of the military court-martial—in particular the makeup of the 
military jury, which in most cases is predominantly, if not entirely, white. 

A random selection system for military juries, encompassing all 
qualified military personnel, might go far towards eliminating this factor 
as a cause for perceived racism. This is so because juries so selected 
would be composed largely of enlisted personnel and would, therefore, 
include a much higher percentage of black jurors.*! While such a change 
may not entirely eliminate the widespread perception of racism in the 
military justice system, it might certainly tend to reduce it.*? 

In conclusion, while it is apparent that the military justice system 
could be reformed in a number of ways designed not only to improve the 
fairness of the system, but to increase the likelihood that the system will 
be perceived as being fair by the military defendant, it is also apparent 
that the military justice system compares favorably with the civilian 
system in a number of important respects. Military defense counsel, in 
particular, prove to be doing an excellent job from the client’s perspec- 
tive, at least when compared with their civilian counterparts. That they 
have been able to develop favorable attorney-client relationships, consid- 
ering the difficulties inherent in the military setting, is indicative that 
many, if not most, military lawyers make a real effort to foster such 
relationships. It is not improbable that their success in this regard is 
largely responsible for the fact that military defendants’ overall attitudes 
towards the military justice system are not more negative than they are. 





31. The percentage of enlisted personnel in the military services who are black is much 
higher than the percentage of officers who are black. 

32. An increase in the number of black lawyers on active duty in the various services might 
also improve the attitudes of black defendants, not only towards their lawyers, but 
towards the system generally. Recognizing this fact, all of the armed services have 
made intensive efforts to recruit black law school graduates in recent years. Unfortu- 
nately, these efforts have not been very successful, possibly because the opportunities 
available to black lawyers in the civilian community are substantially more attractive 
than in the military. 
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Is The Military Brig A Debtors’ Prison? 
Major C. H. Morrison, Jr., USMC* 


In this article, Major Morrison examines the treatment 
accorded debtors in the armed forces. The author suggests that 
the military justice system is compelled to balance various 
interests when dealing with a serviceman-debtor. Order and 
discipline within the defense establishment must be preserved 
and the legitimate interests of creditors must be protected. At 
the same time, the military is aware that the debtor is often in 
need of assistance and advice in handling burdensome 
financial matters. It is therefore not surprising that in its 
attempt to harmonize these competing interests the military has 
limited the use of court-martial and imprisonment and 
expanded the protections and assistance afforded the military 
debtor. 


There is no disguising the fact that Mr. Pickwick felt very low-spirited and 
uncomfortable; not for lack of society, for the prison was very full, . . . but he was alone 
in the coarse vulgar crowd, and felt the depression of spirit and sinking of heart, 
naturally consequent on the reflection that he was cooped and caged up, without a 
prospect of liberation. Dickens, The Posthumous Papers of the Pickwick Club 619 (Mod. 
Lib. ed. 1932). 


THE TERM “debtors’ prison” evokes faint images from the past 
of entire families living in squalid cells, cold, oppressed and hungry, 
waiting anxiously for release from the tight grip of their creditors.1 While 
most people assume that such prisons no longer exist,” military critics 





*Major Morrison is currently serving with the First Marine Division at Camp Pendle- 
ton, California. He received the J.D. degree from DePaul University in 1976. He is a 
member of the Illinois State Bar and has also been admitted to practice before the U.S. 
District Court for the Northern District of Illinois and the U.S. Seventh Circuit Court of 
Appeals. This article is reprinted from 25 DePaul Law Review 652 (1976) and was 
selected for the Navy Judge Advocate Writing Award by the Navy League of the United 


States as the outstanding published article authored by a Navy or Marine Corps judge 
advocate during 1976. 


1. For an interesting fictional account of the treatment of debtors in eighteenth and 
nineteenth century England, see C. DICKENS, PICKWICK PAPERS (1838). 

2. Contrary to popular belief, many debtors were imprisoned in the early history of the 
country. Not until the 1830’s did imprisonment for debt become statutorily and 
constitutionally restricted by almost all of the states. See Comment, Imprisonment for 
Debt and the Constitution, 1970 L. & Soc. ORDER 659. A brief history of imprisonment 
for debt in the United States is found in P. COLEMAN, DEBTORS AND CREDITORS IN 
AMERICA ch. 18 (1974). See notes 43 & 44 infra for contemporary state constitutional 
and statutory provisions regarding imprisonment for debt. 
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insist that the United States Armed Forces still imprisons debtors.* They 
also maintain that this military custom runs counter to an American 
tradition which properly abhors incarceration for mere mismanagement 
of one’s financial affairs. However, these critics are wrong on both 
counts. 

While a serviceman* may be imprisoned for conduct related to his 
debt,5 simple failure to repay a financial obligation is insufficient cause 
for imposition of this serious penalty. The military requires that the 
conduct be so reprehensible as to border upon fraud before imprisonment 
will be justified. In fact, a civilian who engages in similar conduct may 
incur the same punishment in the nonmilitary sector. 

This article will examine the treatment of military debtors on both a 
theoretical and practical level. The legal parameters of the military 
offense of dishonorable failure to pay debts will be analyzed and the 
special problems arising from concurrent civilian and military authority 
over the serviceman will be discussed. In addition, various regulations, 
current statistics, and interviews with senior military officials will be 
used to illustrate the prevailing practices which affect the military debtor. 


IMPRISONMENT FOR DEBT IN THE MILITARY 


Military critics charge the armed forces with imposing harsh sanctions 
upon military personnel who mismanage their debts. However, the 
Uniform Code of Military Justice® clearly limits imprisonment of military 
debtors to instances where the serviceman is guilty of fraudulent conduct. 
When one considers the important rationale for imposition of the 
sanction, plus the requirement of fraudulent conduct, the criticism 
appears unjustified. 

Under Article 134 of the Code, servicemen are subject to court-martial 
and imprisonment for conduct which “prejudice[s] good order and 





3. See Note, Imprisonment for Debt: In the Military Tradition, 80 YALE L. J. 1679 (1971). 
For criticisms of Article 134, under which servicemen are court-martialed for dishonor- 
able failure to pay debt, see Everett, Article 134, Uniform Code of Military Justice—A 
Study in Vagueness, 37 N. Car. L. REv. 142 (1959); Comment, The Unrestricted 
Anachronism, 18 U.C.L.A. L. REv. 821 (1971). 

4. For purposes of this article, the word “serviceman” and other words of the masculine 
gender include the feminine gender. 

5. See Manual for Courts-Martial United States par. 127c (rev. ed. 1969) (Table of 
Maximum Punishments) [hereinafter cited as Manual]. The Manual is a detailed set of 
regulations which supplements and explains provisions of the Uniform Code of Military 
Justice. The present Manual was promulgated by Executive Order No. 11476 on June 
19, 1969. 

6. UCMJ arts. 1-140, 10 U.S.C. §§ 801-940 (1970). This codification of military law is 
applicable to all the Armed Services. Articles in the Code may be found in 10 U.S.C. by 
adding 800 to the numbered article. For example, Article 125 is 10 U.S.C. § 925 (1970). 
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discipline” or “bring[s] discredit upon the armed forces.” 7 Discrediting 
conduct is defined as “conduct which has a tendency to bring the service 
into disrepute or which tends to lower it in public esteem.”® When a 
serviceman’s actions in handling his debts constitute discrediting con- 
duct, he can be court-martialed under Article 134 for dishonorable failure 
to pay debts. 

The rationale underlying this offense is the unique nature of the 
military. The armed forces are given the special responsibility to “fight 
or be ready to fight wars”® and therefore order within the military is of 
extreme importance. Disputes over debts between servicemen weaken 
discipline within the ranks!® and may endanger the effectiveness of 
troops in combat. Moreover, the defense establishment must retain a 
good reputation within the civilian sector. A respectable image is 

necessary to recruiting and retention of armed forces, to fostering general 
public support,'! and to insuring the extension of credit to other 
servicemen.!? The failure of servicemen to honor debts owed to civilian 


e XXX 











7. UCMJ art. 134, 10 U.S.C. § 934 (1970). Article 134, the General Article, provides: 
“Though not specifically mentioned in the chapter, all disorders and neglects to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature to 
bring discredit upon the armed forces, and crimes and offenses not capital, of which 
persons subject to this chapter may be guilty, shall be taken cognizance of by a general, 
special, or summary court-martial, according to the nature and degree of the offense, 
and shall be punished at the discretion of that court.” 

The Manual, which has been called the Code’s “junior relative,” United States v. 
Downard, 6 USCMA 538, 544, 20 CMR 2%, 260 (1955), says: “Article 134 makes 
punishable all acts not specifically proscribed in any other article of the code when they 
amount to disorders or neglects to the prejudice of good order and discipline in the 
armed forces or to conduct of a nature to bring discredit upon the armed forces, or 

| constitute non-capital crimes or offenses denounced by enactment of Congress or under 
authority of Congress.” Manual par. 213a. 

The Supreme Court, responding to an appeal alleging vagueness, has held that both 
Article 134 and Article 133 are constitutionally valid. Parker v. Levy, 417 U.S. 733 
(1974); accord, Secretary of the Navy v. Avrech, 418 U.S. 676 (1974). 

8. Manual par. 213c. The Manual lists offenses which are violations of Article 134: 
assaults involving intent to commit certain offenses of a civil nature; indecent assault; 
indecent acts with a child under the age of 16 years; false swearing; disloyal statements 
undermining discipline and loyalty; misprison of a felony; bigamy; communicating a 
threat; use or possession of false and unauthorized passes, permits, discharge 
certifications, and identification cards; negligent homocide; offenses against correctional 
custody; receiving stolen property; dishonorable failure to maintain funds for payment 
of checks; and dishonorable failure to pay debts. See Manual par. 213f. 

9. United States ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955). 

10. See United States v. St. Ours, 6 CMR 178 (CM 1952). 

11. See United States v. Kirksey, 6 USCMA 556, 559, 20 CMR 272, 275 (1955). 

12. Id. In Kirksey, the court stated: “Moreover, members of the military community—easily 
identified through the wearing of the uniform—are inevitably grouped in the public 
mind as a class—with the result that a failure by one to discharge monetary 
responsibilities tends to brand all not only as criminal persons, but as poor credit risks 
as well.” 
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creditors hampers the attainment of these goals. In addition, the 
transiency of the military populace creates special problems in insuring 
that debts are honored.!* The difficulty of effecting civil process on a 
mobile debtor requires that servicemen be encouraged to make timely 
repayment of debts. A high standard of conduct and the threat of court- 
martial are strong inducements. !4 

Charges against a commissioned officer-debtor for dishonorable failure 
to pay debts are usually brought under Article 133 for ‘conduct 
unbecoming an officer and a gentleman,”!> and not under Article 134.16 
This suggests that the officer's conduct, while clearly in violation of 
Article 134, is being sanctioned due to his status as an officer rather than 
simply because of his membership in the military. This is not surprising; 
the conduct of officers has traditionally been subject to stricter rules.17 
Operative leadership is an essential element in a well-disciplined and 
combat-ready military establishment. Effective leadership cannot be 
exercised by those whose conduct may erode the respect of subordinates. 

The greater part of the criticism directed at the military's treatment of 
debt!® does not surround Article 133, however, for it is not difficult to 
concur with the rationale regarding higher standards of conduct for 
officers. Most criticism is aimed at Article 134, particularly as applied to 
enlisted persons. Apparently, the objectors do not expect the standard of 
conduct for enlisted members of the service to be any higher than that of 
their civilian counterparts. However, the Supreme Court has justified 





13. Id. 

14. See Note, supra note 3; Everett, supra note 3, at 147. 

15. UCMJ art 133, 10 U.S.C. § 933 (1970). Article 133 provides that “[a]ny commissioned 
officer, cadet, or midshipman who is convicted of conduct unbecoming an officer and a 
gentleman shall be punished as a court-martial may direct.” 

The Manual, in discussing Article 133, lists several instances of violations of the 
Article. In addition to dishonorable failure to pay debts, it mentions public association 
with notorious prostitutes, committing or attempting to commit a crime involving moral 
turpitude, and opening and reading letters of another without authority. Manual par. 
212. 

Commissioned officers are defined as those persons vested with military rank and 
authority by virtue of a commission issued by or in the name of the President. See Army 
Reg. 600-20 (April, 1971); L. CRocKER, THE OFFICER’S GUIDE 15 (1975). 

16. See, e.g., United States v. True, 10 CMR 328 (CM 1953); United States v. Arnovits, 8 
CMR 313 (CM 1952), affd in part, rev’d in part, 3 USCMA 538, 13 CMR 9% (1953); 
United States v. Hansen, 8 CMR 231 (CM 1953); United States v. Rehmann, 7 CMR 
172 (CM 1952); United States v. St. Ours, 6 CMR 178 (CM 1952). 

17. A high standard of conduct for officers has been well-documented back to the time of 
the Norman Conquest. The influence of the British Articles of War on American 
military law is seen in the high standard of conduct of officers found today in the Code. 
See J. SNEDEKER, MILITARY JUSTICE UNDER THE UNIFORM CODE 887-89 (1953). For a 
brief outline of the historical development of higher standards for officers and a 
discussion of the possible vagueness of Article 133, see Nelson, Conduct Expected of an 
Officer: Ambiguity, 12 A.F. J.A.G. L. Rev. 124-25 (1970). 

18. See note 3 supra. 

19. See Note, supra note 3. 
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the application of higher standards of conduct to enlisted men, recogniz- 
ing that the military is “a specialized society separate from civilian 
society.”2° Moreover, military courts have noted that traditional military 
ethics, though particularly binding on officers, “have not at all been 
rejected in . . . [the case of]. . . enlisted personnel.”?! 

While both Articles 133 and 134 of the Code evidence the military 
justice system’s intention to deter and punish failure by servicemen to 
honor their financial obligations, imprisonment of every debtor who 
defaults does not occur. In fact, mere failure to pay a debt is insufficient 
for conviction of dishonorable failure to pay debts.2? In prosecutions for 
the offense, the key word is “dishonorable.”?* The military courts are 
adamant in requiring that the debtor’s actions indicate an intentional 
nonpayment or a grossly indifferent attitude toward repayment. The 
requisite mental element? has been found?> where the debtor’s conduct 
was characterized by fraud, deceit,2® evasion,?7 false promises of 





20. Parker v. Levy, 417 U.S. 733, 743 (1974). In Parker, the Supreme Court related a 
historical background for the General Article that is not much different than that of 
Article 133. In justifying the existence of Article 134 and the Code in general as 
applicable to all servicemen, Justice Rehnquist, speaking for the majority, said: “This 
Court has . . . recognized that the military has, again by necessity, developed laws and 
traditions of its own during its long history. The differences between the military and 
civilian communities result from the fact that, ‘it is the primary business of armies and 
navies to fight or be ready to fight wars should the occasion arise.’ ’’ (Citation omitted). 
Id. at 743. 

21. United States v. Kirksey, 6 USCMA 556, 559, 20 CMR 272, 275 (1955). Parenthetically, 
one should not forget that many enlisted persons serve in positions of leadership and 
the rationale for Article 133 standards may also apply to them. Congress, however, has 
never applied a separate standard of conduct to the noncommissioned officer, who may 
be the immediate superior of dozens of military personnel. Noncommissioned officers 
are those whose rank and authority result from promotion within the ranks of enlisted 
military personnel rather than from a direct commission given by the President. Army 
Reg. 600-20 (April, 1971). 

22. See, e.g., United States v. Cummins, 9 USCMA 669, 26 CMR 449 (1958); United States 
v. St. Ours, 6 CMR 178 (CM 1952). 

. The offense of dishonorable failure to maintain sufficient funds for payment of 
instruments is also prosecuted under Article 134. Manual par. 213f(9). The definition of 
“dishonorable” for this offense is similar to that in dishonorable failure to pay debts. 
Therefore, cases on sufficiency of funds will also be used to illustrate types of 
dishonorable conduct. 

24. Manual par. 213f(7). 

25. See, e.g., United States v. Milam, 12 USCMA 413, 30 CMR 413 (1961); United States v. 
Brand, 10 USCMA 437, 28 CMR 3 (1959); United States v. Downard, 6 USCMA 538, 20 
CMR 2% (1955); United States v. Robinson, 16 CMR 766 (ACM 1954); United States v. 
Rehmann, 7 CMR 172 (CM 1952). 

26. See, e.g., United States v. Cummins, 9 USCMA 669, 26 CMR 449 (1958); United States 
v. Blount, 5 CMR 297 (CM 1952). 

27. See, e.g., United States v. Hansen, 8 CMR 231 (CM 1952); United States v. Maxwell, 7 
CMR 632 (ACM 1952). 
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payment,2® or denial of indebtedness.?® For example, when a captain 
purported to pay his debt to a lieutenant with checks issued on a 
nonexistent bank®® and when a serviceman ran from taxicabs to avoid 
paying fares,*4 the military courts held that their fraudulent and deceitful 
conduct indicated an intentional nonpayment. Gross indifference and bad 
faith were found where a solvent debtor ignored the counsel o! his 
commanding officer to pay his debts.3? In addition, failure to communi- 
cate with creditors who had sent the accused several letters was held to 
be evidence of gross indifference.** 

A military debtor whose actions do not indicate the requisite mental 
element cannot be court-martialed.** Negligent failure to pay debts is not 
sufficient, even if the conduct is discrediting to the service.*5 In 
determining the guilt of the accused, the military courts are sensitive to 
good faith efforts of the serviceman. For example, when a serviceman 
attempted to make arrangements to pay his debts®* or honestly believed 
he had the money to cover his checks,37 the courts have reversed 





28. See, e.g., United States v. Neville, 7 CMR 180 (CM 1952); United States v. Rehmann, 7 
CMR 172 (CM 1952); United States v. St. Ours, 6 CMR 178 (CM 1952); United States v. 
Blount, 5 CMR 297 (CM 1952). 

29. See, e.g., United States v. Atkinson, 10 USCMA 60, 27 CMR 134 (1958). 

30. United States v. True, 10 CMR 328 (CM 1953). 

31. United States v. DeLancey, 34 CMR 845 (ACM 1964). DeLancey’s appeal was based, in 
part, on the fact that the cab drivers had never made a demand on the debt and 
therefore dishonor was not proved. While demand is a factor usually considered in such 
cases, the court concluded: “The law does not require the doing of a useless act. After 
an accused, as in this case, has made it plain that his purpose was to defraud the 
taxicab drivers of their fares, there existed no additional requirement for them to make 
useless demands for payment and then wait a specified period of time.” Jd. at 848. 

. See United States v. Bonar, 40 CMR 482 (CM 1969). 

. United States v. Swanson, 9 USCMA 711, 25 CMR 832 (1958); United States v. Hansen, 
8 CMR 231 (CM 1953). 

34. Instructions given to the members of the court-martial will be held insufficient unless 
they require the members to find dishonorable conduct. See, e.g., United States v. 
McArdle, 27 CMR 1006 (ACM 1959); United States v. Jones, 5 CMR 797 (ACM 1952); 
United States v. Friend, 5 CMR 638 (ACM 1952). 

35. See, e.g., United States v. Downard, 6 USCMA 538, 20 CMR 254 (1955) [overruled an 
earlier Army Board of Review decision, United States v. Boyles, 10 CMR 446 (1953), 
where the lesser offense of wrongfully and discreditably failing to pay a debt was held a 
crime under Article 134]; United States v. Lenton, 8 USCMA 690, 25 CMR 194 (1958); 
Manual par. 213f(7). 

36. United States v. Schneiderman, 12 USCMA 494, 31 CMR 80 (1961); United States v. 
Stevenson, 30 CMR 769 (ACM 1960); United States v. Lucas, 19 CMR 558 (NCM 1955). 

37. United States v. Richardson, 15 USCMA 400, 35 CMR 372 (1965) (held that accused 
could honestly rely on checks which were proceeds of a gambling game and he 
therefore lacked the intent necessary for the offense); United States v. Remele, 13 
USCMA 617, 33 CMR 149 (1963) (held that accused’s reliance on deposit allegedly 
made by another negated the intent required for offense). 
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convictions for dishonorable conduct.** In addition, if the creditor was 
satisfied with the debtor’s conduct®® of if failure to pay was beyond the 
debtor’s contro!,*° the charge usually failed. If there is a defense to the 
creditor’s claim or if there is a genuine dispute between the parties, the 
offense will not be charged.*! 

It should be emphasized that the military charge of dishonorable failure 
to pay debts is different from a civil suit brought by a creditor seeking a 
judgment. The court-niartial is a criminal action in which the United 
States seeks to protect the image and status of the armed forces and its 
personnel. Therefore, the debtor in uniform does not necessarily carry 
the key which unlocks the prison door in his own pocket, as he usually 
does in the civilian sector. Paying the debt after one has committed 
dishonorable conduct is of little or no consequence,*? except, perhaps, 
for purposes of extenuation and mitigation in the presentencing hearing. 
Imprisonment for dishonorable failure to pay debts is punishment for 
dishonorable conduct and a present obligation to repay is neither a 
necessary nor a sufficient condition for conviction of the offense. 


IMPRISONMENT FOR DEBT IN STATE AND FEDERAL JURISDICTIONS 


To put the military practice into perspective, it should be pointed out 
that neither the federal constitution nor the majority of state constitutions 
contain blanket prohibitions of imprisonment for debt.4* In many 
jurisdictions, civilians can be jailed by state court order for actions 





38. See, e.g., United States v. Milam, 12 USCMA 413, 30 CMR 413 (1961); United States v. 
Brand, 10 USCMA 437, 28 CMR 3 (1959); United States v. Rothman, 30 CMR 872 
(ACM 1960); United States v. Young, 12 CMR 939 (ACM 1953); United States v. 
Arnovits, 8 CMR 313 (CM 1952). 

39. See, e.g., United States v. Cummins, 9 USCMA 669, 26 CMR 449 (1958); United States 
v. Rusterholz, 39 CMR 903 (ACM 1968). 

40. See, e.g., United States v. Hansen, 8 CMR 231 (CM 1952); United States v. Maxwell, 7 
CMR 632 (CM 1952). For example, a serviceman between transfers may have his pay 
record lost or misplaced by those in charge of forwarding it to his next command. This 
may result in no pay for several pay periods. In such a circumstance, the failure to pay 
his debts would obviously be beyond the control of the debtor. 

41. See, e.g., United States v. Pettingill, 21 USCMA 409, 45 CMR 183 (1972); United States 
v. Webb, 10 USCMA 422, 27 CMR 496 (1959). See Manual par. 213f(7). 

42. See, e.g., United States v. True, 10 CMR 328, 332 (1953); United States v. Maxwell, 7 
CMR 632 (ACM 1952); United States v. Neville, 7 CMR 180 (CM 1952). 

43. Imprisonment for debt is completely prohibited by constitution in the following states: 
Ata. Const. art. I, § 20; ALas. Const. art. I, § 17; Cat. Const. art. I, § 10; Ga. 
Const. art. I, § 2-12; Hawa Const. art. I, § 17; Miss. Const. art. III, § 30; Mo. 
Const. art. III, § 38; N.M. Const. art. II, § 21; TENN. Const. art. I, § 18; TEX. 
Const. art. I, § 18. 
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involving mismanagement of their debts. Most often, these jurisdictions 
authorize body execution, i.e., imprisonment, when the debtor is guilty of 
fraudulent conduct.“ 

The state of Illinois, for example, has constitutional and statutory 
provisions not unlike those found in the Uniform Code of Military Justice. 
The Illinois Constitution prohibits imprisonment for debt except when 
the debtor “. . . refuses to deliver up his estate for the benefit of his 
creditors ... or unless there is a strong presumption of fraud.”4* The 
enumerated exceptions to the general prohibition against imprisonment 
for debt are comparable to the types of conduct characterized as 
dishonorable within military jurisprudence. 

Using the constitutional guidelines as a pattern, the Illinois legislature 
enacted a statute authorizing body execution of a judgment debtor, 
resulting in imprisonment for a maximum of six months,“ if “. .. the 
debtor has fraudulently conveyed, concealed, or otherwise disposed of 





44. The following state constitutions prohibit imprisonment for debt except in certain cases. 
The most common exception is for fraud. The corresponding statutes authorize body 
execution in such circumstances as when the judgment debtor has been fraudulent in 
incurring the debt, has concealed or refused to deliver up his estate, has received 
money in a fiduciary capacity, has been found guilty of a malicious tort, or may abscond 
from the state. ARIZ. CoNnsT. art. II, § 18; Ariz. Rev. STAT. § 12-1563 (1956); ARK. 
Const. art. II, § 16; Coto. Const. art. II, § 12; Coto. Rev. STAT. ANN. § 13-59-103 
(1973); CONN. GEN. STAT. REV. ch. 52, §§ 369, 355, 562 (1960); DEL. CODE ANN. tit. 
10, §§ 5051-52 (1974); FLa. Const. art. I, § 11; IDAHO Const. art. I, § 15; IDAHO 
Cope §§ 11-102, —104 (1947); ILL. Const. art. I, § 14; ILL. REv. Stat. ch. 77, $§ 5, 65 
(1975); IND. Const. art. I, § 22; IND. ANN. STAT. tit. 34, §§ 1-41-10 to 15 (1971); Iowa 
Const. art. I, § 19; KAN. Const. BILL or RIGHTs, § 16; Ky. Const. BILL OF RIGHTs, 
§ 18; Ky. Rev. STAT. §§ 425.070, 426.400 (1962); Mass. Gen. Laws ch. 224, §§ 2 et 
seq. (1958); MicH. Const. art. I, § 21; Mich. Comp. Laws ANN. § 600.675 (1961); 
MINN. Const. art. I, § 12; Mo. Const. art. I, § 11; Mont. Const. art. II, § 27; NEB. 
Const. art. I, § 20; NEB. Rev. STAT. § 25-1566 (1943); Nev. Const. art. I, § 14; NEv. 
Rev. Stat. §§ 21.020, 21.080 (1973); N.J. Const. art. I, § 13; N.J. Rev. Star. tit. 2A, 
§§ 15-42, 54-4(3) (1951); N.C. Const. art. I, § 28; N.C. Gen. Stats. §§ 1-311, 1-410, 
1-415 (1969); N.D. Const. art. I, § 15; Onto Const. art. I, § 15; OHIO REv. Cope tit. 
23, §§ 2331.01, 2331.02 (1953); OKLA. Const. art. II, § 12; Oka. Star. tit. 12, § 844 

_ (1951); Ore. Const. art. I, § 19; OrE. Rev. STAT. § 23.080 (1974); Pa. Const. art. I, 
§ 16; R.I. Const. art. I, § 11; R.I. Gen. Laws ANN. § 9-25-15 (1956); S.C. Const. 
art. I, § 19; S.C. Cope ANN. §§ 10-802, 10-1705, 17-574 (1962); S.C. ComPILED Laws 
ANN. §§ 15-18-9, 10-20-5, 22-2 (1967); UTaH Const. art. I, § 16; VT. STAT. ANN. tit. 
12, §§ 3521, 3522, 3529 (1957); WasH. Const. art. I, § 17; Wyo. Const. art. I, § 5. 
But see Wyo. StTaT. ANN. §§ 1-651, 1-705 (1957). 

45. Itt. Const. art. I, § 14. 

46. ILL. Rev. Stat. ch. 77, §§ 65, 68 (1975). Illinois also allows body execution for a tort 
judgment when there has been a finding of malice and the defendant refuses to deliver 
up his estate. ILL. Rev. Stat. ch. 77, § 5 (1975). The Supreme Court of Illinois upheld 
the constitutionality of section 5 in Lipman v. Goebel, 357 Ill. 305, 192 N.E. 203, cert. 
denied, 294 U.S. 712 (1934). See also ILLINOIS INSTITUTE OF CONTINUING LEGAL 
EDUCATION, CREDITORS’ RIGHTS IN ILLINOIS § 2.76 (rev. ed. 1974). 
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some part of his estate, with a design to secure the same to his own use, 
or defraud his creditors. .. .”47 Thus the familiar terms “fraud,” 
“conceal,” and “defraud,” which are used to define “dishonorable” in 
the military, also appear in a civilian statute. 

Conduct similar to the dishonorable debt-related actions punished by 
the military also works to the disadvantage of debtors in the United 
States Bankruptcy Court. The Federal Bankruptcy Act*® offers a dis- 
charge of debts to those who have acted honestly and in good faith in 
managing their financial affairs. Conversely, the privilege of discharge is 
denied to debtors whose actions reflect dishonesty or bad faith. Section 
14c of the Bankruptcy Act*® authorizes the court to refuse discharge for 
certain types of conduct. For example, if a bankrupt transfers or conceals 
assets to defraud creditors, tampers with his financial records, makes 
false oaths or claims, vr obtains credit with a false financial statement, 
none of his debts will be discharged. 

In addition, individual debts may be excluded from the general 
discharge under section 17 of the Act. Liabilities obtained by false 
pretenses or representations, incurred for willful or malicious injuries to 
person or property, or created by fraud of an officer or fiduciary, can be 
chalienged by the creditor and denied discharge.®° 

While the Federal Bankruptcy Act’s primary purpose is not to be a 
federal ban against imprisonment of debtors,®! it does protect a bankrupt 
from civil arrest and possible confinement based on a claim discharged 





47. ILL. Rev. Stat. ch. 77, § 65 (1975). In Huntington v. Metzger, 158 Ill. 272, 41 N.E. 881 
(1895), the Illinois Supreme Court held that the grounds for body execution in the 
statute “are within the contemplation of the constitution.” The provision regarding body 
execution in the present Illinois Constitution is identical to the provision which the 
court examined in Huntington. 

48. 11 U.S.C. §§ 1 et seq. (1970). 4 

49. Id. § 32(c). Section 14(c) provides: “The court shall grant the discharge unless satisfied 
that the bankrupt has (1) committed an offense punishable by imprisonment as provided 
under title 18, United States Code, section 152; or (2) destroyed, mutilated, falsified, 
concealed, or failed to keep or preserve books of account or records, from which his 
financial condition and business transactions might be ascertained ... or (3) while 
engaged in business, obtained for such business money or property on credit or as an 
extension or renewal of credit by making or publishing or causing to be made or 
published in any manner whatsoever a materially false statement in writing respecting 
his financial condition or the financial condition of such partnership or corporation; or 
(4) ... transferred, removed, destroyed, or concealed, or permitted to be removed, 
destroyed, or concealed, any of his property with intent to hinder, delay, or defraud his 
creditors; or . . . (7) has failed to explain satisfactorily any losses of assets or deficiency 
of assets to meet his liabilities. . . .” 

50. Id. § 356. 

51. Section 9 of the Bankruptcy Act, 11 U.S.C. § 27 (1970), protects a bankrupt from civil 
process based on a claim dischargeable in bankruptcy. However, a claim is not 
dischargeable if it is based on fraud or other reprehensible conduct. Id. § 356. 


_ 
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in bankruptcy. Conversely, if a debtor is denied discharge he may be 
sued in a state court for the debt and then imprisoned under a body 
execution statute.52 Whether discharged or not, a misbehaving debtor is 
also subject to prosecution and imprisonment under federal and state 
criminal statutes prohibiting the fraudulent conduct described in the 
Bankruptcy Act.5% 

Since a civilian debtor may be imprisoned for fraudulent conduct in 
connection with his debts under both state and federal law, it is only 
logical that a serviceman, held to a higher standard of conduct than a 
civilian, should also be liable for dishonorable actions in managing his 
debts. The current practice of imprisonment of military debtors is not an 
anomaly in American jurisprudence, but a commonly prescribed methed 
for dealing with fraudulent debtors. 


INTERACTION GF MILITARY AND CIVILIAN COURTS 


A member of the armed forces is subject to both the military and the 
civilian courts, and within the civilian system, is liable to both civil and 
criminal complaints. Therefore, the military justice system has attempted 
to protect the military debtor from multiple liability by determining the 
boundaries between the systems and the impact of a judgment in one 
court on litigation in the other. Statutes, military policy, and judicial 
decisions have attempted to clarify the areas of confusion so that the 
military debtor is tried within a rational and equitable framework. 

When a creditor seeks his remedy against a military debtor in a civilian 
court, his recourse is limited by the Soldiers’ and Sailors’ Civil Relief 
Act,®™ which protects uniformed citizens from civil actions based on 
debts incurred prior to entry into the military. Civilian courts are given 
discretion to stay proceedings and executions where military status 
hampers the serviceman in defending or satisfying his previous debts. 
The rationale is simple. One céuld hardly expect a creditor to be able to 
sue the serviceman who earned $15,000 a year as a steelworker before 
enlisting or being drafted into the service of his country and who now 





52. See text accompanying notes 43-47 supra. 

53. 11 U.S.C. §§ 32(c), 356 (1970). 

SA. 50 U.S.C. App. §§ 501-90 (1970). A detailed discussion of the Soldiers’ and Sailors’ 
Civil Relief Act is not appropriate here, but a limited listing of its protections is 
warrated. “[OJbligations secured by mortgage, trust deed, or other security in the 
nature of a mortgage upon real or personal property” owned by the serviceman prior to 
entering the military cannot be treated as defaulted unless, in the discretion of a judge. 
the military member could continue to make payments without undue hardship. Jd. § 
532. The Act also provides for deferring non-federal taxes, id. §§ 525, 527, repaying 
loans on life insurance policies, id. § 535, staying the execution and levy of judgment 
creditors, id, § 523, and prohibiting repossession of real or personal property contracted 
for before entering military service, id. § 531. See Goldman, Collection of Debts Incurred 
by Military Personnel: The Creditor’s View, 10 TULSA L.J. 537 (1975). 
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receives less than on-':)i «{ Sis former salary. However, the Act does 
not grant indefinite i»!2< «{ »evment of all debts. Rather, courts will 
seek dispositions equits bie i> =!i parties involved.*5 

In addition, the creditor 01 a serviceman cannot be given satisfaction 
in a military court. The military can prosecute for dishonorable conduct 
in a criminal action, but has no authority to issue a money judgment or 
enforce a civil judgment issued by a court of another jurisdiction.5¢ 
However, when a serviceman’s debts have been litigated to his advantage 
before a civil tribunal, he may still be court-martialed for his dishonorable 
conduct regarding his debts. This raises the issue of what effect, if any, 
the civilian judgment will have on the court-martial. 

The Military Court of Appeals resolved the question in United States v. 
Swanson.57 In that case, a lieutenant being court-martialed for dishonor- 
able failure to pay debts asserted that a prior bankruptcy judgment was 
res judicata as to the issue of dishonorable conduct. Pursuant to a 
voluntary bankruptcy petition, the accused had previously been awarded 
a discharge which included the debts specified in the charges at the 
court-martial. The lieutenant argued that the bankruptcy proceeding had 
settled the issue of fraud and other dishonorable acts, since the discharge 
had determined that the dishonest conduct of section 14c of the 
Bankruptcy Act was not present,5® or at least not proven, with respect to 
the debts discharged. Since conduct of a dishonorable nature was absent, 
the accused asserted that there could be no court-martial conviction. 





55. As military pay scales increase, the use of the Soldiers’ and Sailors’ Civil Relief Act 
may decrease. 

56. Army Reg. 600-15, paras. 1-3 (Feb. 11, 1970). The Army Regulation is perhaps the 
most detailed of all the services’ regulations. Paragraphs 1-3 explain the policy of the 
service: “1-3. Policy. a. As [sic] member of the Armed Forces is expected to pay his 
just financial obligations in a proper and timely manner. A ‘just financial obligation’ 
means one acknowledged by the military member in which there is no reasonable 
dispute as to the facts or the law, or one reduced to judgment which conforms to the 
Soldiers’ and Sailors’ Civil Relief Act . . . if applicable. ‘In a proper and timely manner’ 
means a manner which the installation commander concerned determines does not, 
under the circumstances, reflect discredit on the military service. 

b. The Department of the Army does not condone an attitude or irresponsibility or 
evasiveness by its personnel toward their just private indebtedness or financial 
obligations. However, the Department of the Army has no legal authority to require a 
military member to pay a private debt, or to divert any part of his pay for the 
satisfaction thereof even though the indebtedness may have been reduced to judgment 
by a civil court. The enforcement of the private obligations of a military member is a 
matter for civil authorities.” 

57. 9 USCMA 711, 26 CMR 491 (1958), affg 25 CMR 832 (ACM 1957). 

58. See text accompanying notes 48-52 supra. 
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The court rejected the res judicata defense, distinguishing the issues 
involved in each suit.5® The bankruptcy discharge settled only the issue 
of the legal obligation to pay; the court-martial was concerned with the 
discreditable conduct of the accused. The court stressed that a bank- 
ruptcy discharge could not bar prosecution for a criminal offense 
committed prior to filing of the bankruptcy petition. Since the discredit- 
able conduct of the accused took place prior to the petition, the court 
concluded that the court-martial was not barred by the bankruptcy action 
and the military court was not bound by the bankruptcy court’s decision. 

While a serviceman is not protected from court-martial for dishonora- 
ble failure to pay a debt already discharged in bankruptcy, he is generally 
protected from court-martial when he has been tried in civilian court for 
criminal conduct which comprises the military offense. Theoretically, 
military personnel may be tried in both state and federal court for the 
same crimes under the theory of dual sovereignty.®° Thus, military 
personnel could be tried for fraud under state law and subsequently be 
court-martialed for dishonorable failure to pay debts under Article 134.% 
However, the military follows a policy against federal retrial following a 
state prosecution® and, therefore, a serviceman will usually not be court- 
martialed after a civilian criminal trial. 

In certain circumstances, a military court may have no jurisdiction 
over a serviceman accused of criminal conduct, even though he has 
violated the Uniform Code of Military Justice. In O’Callahan v. Parker ,™ 
the United States Supreme Court held that the accused’s military status 
alone was insufficient to authorize court-martial jurisdiction. The offense 
charged had to have some service connection. Since the accused, 
wearing civilian attire, committed the alleged offense off-base in a civilian 
hotel, against a non-military victim, his offense had no connection with 
the service. Therefore, his conviction for attempted rape was reversed 
because his court-martial lacked jurisdiction. 

The Supreme Court’s rationale for imposing the service-connection 
requirement was their concern for the fifth amendment rights of the 





59. The Air Force Board of Review decision pointed out that the parties to the military 
‘action differed from those in the bankruptcy action. The parties to the bankruptcy 

proceeding were the accused and his creditors; the parties to the court-martial were the 
accused and the government. 25 CMR 832, 840 (ACM 1958). In some circumstances it 
is possible for the government to be a creditor in a bankruptcy proceeding. In such a 
case, a res judicata argument in a subsequent court-martial might be stronger. 

60. See Abbate v. United States, 359 U.S. 187 (1959); Bartkus v. Illinois, 359 U.S. 121 
(1959). 

61. See Manual par. 215b; H. MoYER, JUSTICE AND THE MILITARY § 2-734 (1972); United 
States v. Rosenblatt, 13 USCMA 28, 32 CMR 28 (1962). 

62. See Manual par. 215b; H. MoYER, JUSTICE AND THE MILITARY § 2-734 (1972). See, 
e.g., Army Reg. 27-10, para. 6-12 (Nov. 26, 1968). 

63. 395 U.S. 258 (1969). 
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accused. Since a serviceman is not given his rights to indictment by 
grand jury and trial by petit jury at a court-martial, the Court preferred 
that he be tried, if possible, in a civilian, court where his constitutional 
rights would be honored. 

In view of O’Callahan, court-martial jurisdiction for dishonorable 
failure to pay debts may be a problem where the offense involves a 
serviceman’s debts in the civilian community.** Where there is no 
evidence of a connection between the accused and the military during 
the transaction, it is difficult to find a service connection.*® However, 
when a serviceman uses his military status to induce a civilian into 
extending credit or accepting checks, the courts have found a sufficient 
service connection for court-martial jurisdiction. 

More importantly, several courts have waived the service-connection 
requirement in cases where the serviceman would not be accorded his 
fifth amendment rights even if given a civilian trial. These courts have 
focused on the rationale used by the Supreme Court in establishing the 
requirement, and have concluded that O’Callahan applies only when the 
accused’s rights to indictment by a grand jury and trial by a petit jury are 
threatened.®7 For example, in United States v. Ezelle ,8* the accused was 
charged with issuing worthless checks and dishonorable failure to pay 
debt. The Court of Military Appeals held that the court-martial was 
without jurisdiction as to the worthless check charge because the 
offenses involved civilian victims unconnected with the service, the 
crimes were not committed on a military post, and the civilian courts 
were open to handle the matter. The court reached a different conclusion 
on the charge of dishonorable failure to pay debts.®® The court reasoned 
that since the accused’s failure to pay his debt to a car rental agency was 





64. In Relford v. Commandant, 401 U.S. 355 (1971), affg 409 F.2d 824 (10th Cir. 1969), a 
habeas corpus proceeding, the defendant committed a crime on base against a person 
who worked on the base. The Court found this offense to be sufficiently service- 
connected. It would follow that debts incurred by a serviceman in on-base facilities 
would present no jurisdictional problems. 

. See, e.g., United States v. Haagenson, 19 USCMA 332, 41 CMR 332 (1970). 

. See, e.g., United States v. Fryman, 19 USCMA 71, 41 CMR 71 (1970); United States v. 
Hallaghan, 19 USCMA 46, 41 CMR 46 (1969); United States v. Peak, 19 USCMA 22, 41 
CMR 22 (1969); United States v. Morisseau, 19 USCMA 17, 41 CMR 17 (1969); United 
States v. McCarthy, 46 CMR 559 (CM 1972). 

67. See Bell v. Clark, 308 F. Supp. 384 (E.D. Va. 1970), affd, 437 F.2d 200 (4th Cir. 1971); 
Moylan v. Haird, 305 F. Supp. 551 (D. R.I. 1969); United States v. Bowers, 47 CMR 
516 (ACM 1973). For an argument contra that court-martial jurisdiction should be 
analyzed from a “classic” rather than a “functional” viewpoint see Note, supra note 3, 
at 1694. 

. 41 CMR 904 (ACM 1969). 

. Id. at 905-06. 
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not criminally punishable under the state laws, invoking court-martial 
jurisdiction did not deprive the accused of the benefits of a civilian 
criminal trial.7° 

This reading of O’Callahan properly balances the interests of the 
accused with those of the military. Where the accused could be afforded 
constitutional protections in a civilian jurisdiction, he is not court- 
martialed. However, where no constitutional rights are endangered, the 
military is allowed to exercise its jurisdiction for the purpose of 
controlling the conduct of its members and preserving discipline and 
order. 


ACTUAL TREATMENT OF THE MILITARY DEBTOR 


Although the judicial framework for handling military debtors exists, 
the actual frequency of courts-martial for the offense of dishonorable 
failure to pay debts is small. More often, the military resorts to the 
nonjudicial alternatives suggested by the Code and the regulations 
governing each of the military services. 

The serviceman-debtor is not a helpless victim of an indifferent 
military institution. Generally, the military debtor is afforded protection 
and assistance not available to the civilian.71 In addition to the protec- 
tions of the Soldiers’ and Sailors’ Civil Relief Act,” the procedures for 
handling creditors’ complaints received by the military are oriented 
toward assisting the debtor in straightening out his financial affairs, not 
coercing the debtor to pay unfair claims. The regulations for the armed 
services emphasize that the military is not a collection agency.” For 
example, the military has no authority to garnish a serviceman’s wages, 
except for alimony and child support payments.74 

Each of the services has regulations which must be used as guidelines 
by commanding officers.75 Initially, the military seeks to prevent service- 
men’s accumulation of debt by compelling the commanding officer to 
instruct his personnel regarding the pitfalls of easy credit. The regulations 
also outline procedures to be used in responding to letters of indebtedness 
from creditors and dealing with the respective debtors. 





70. The same reasoning was evident in United States v. Sharkey, 19 USCMA 26, 41 CMR 
26 (1969), in which the court held that a court-martial may take jurisdiction over a 
nonservice-connected action where the offense charged in the civilian jurisdiction is 
minor. Since a defendant accused of a petty offense is not entitled to indictment or trial 
by jury, he loses no constitutional rights by being subjected to a military trial. 

71. See Butler, Stuart, Wolen, & Herron, Indebtedness and the Serviceman, 10 A.F. J.A.G. 

L. Rev. 25 (1968). 

. See text accompanying notes 54-55 supra. 

. See note 56 supra. 

74. 42 U.S.C. § 659 (Supp. 1976). 

75. See Air Force Reg. 35-18c (Feb. 22, 1974); Army Reg. 600-15 (Feb. 11, 1970); Marine 


Corps Order P5800.8, ch. 6 (Aug. 17, 1970); Bureau of Naval Personnel Manual, 
6210140 (Nov. 21, 1975). 
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Commanders are instructed that a letter of indebtedness from the 
creditor of a subordinate must meet certain requirements. Creditors must 
submit, in addition to their claims, certificates evidencing compliance 
with standards of fairness and/or full disclosure requirements,” including 
the Truth in Lending Act’? and the Consumer Credit Protection Act.78 
No disciplinary action will be taken against the alleged debtor if the claim 
is not accompanied by a certificate of compliance. 

If the claim is determined to be valid, or if there has been a judgment 
which is not countered with a conflicting decree, the commander must 
counsel the debtor?® regarding the offense of dishonorable failure to pay 
debts and refer him to a judge advocate for expert assistance.®° The 
regulations further provide: 


If, after consideration of all factors, a commanding officer believes that a member of his 

command has dishonorably failed to pay his just debts, disciplinary action may be 

initiated .®4 

Obviously, judicial action may be taken against those who dishonorably 
fail to pay their debts. However, nonjudicial forms of punishment for 
minor offenses are also availabie; they are prescribed in Article 15 of the 
Code .®? Its application is generally limited to offenses which, if tried by 
general court-martial, could not be punished by dishonorable discharge 
or confinement for more than one year.®* Since the Manual of Courts- 
Martial Table of Maximum Punishment®™ allows a bad conduct discharge 





76. See Air Force Reg. 35-18, § B paras. 4(a)(b) (Feb. 22, 1974); Army Reg. 600-15, paras. 
2-2(d) (Feb. 11, 1970); Bureau of Naval Personnel Manual, 6210140, ch. 6 paras. S(a)}{d) 
(Nov. 21, 1975). 

77. 15 U.S.C. §§ 1601-13, 1631-41, 1661-65, 1671-77, 1681-81t (1970); 18 U.S.C. §§ 891-96 
(1970). 

78. 15 U.S.C. §§ 1601-13, 1631-41, 1642-44, 1671-77 (1970). 

79. See Air Force Reg. 35-18, § A para. l(b), § B para. 2(b) (Feb. 22, 1974); Army Reg. 
600-15, para. 3(1\cX2) (Feb. 11, 1970); Army Reg. 600-14 (Sept. 30, 1965); Marine 
Corps Order P5800.8, paras. 6001-(1-B), (9), (10) (Aug. 17, 1970); Bureau of Naval 
Personnel Manual, 6210140, ch. 6 para. 12(b) (Nov. 21, 1975). 

80. See Air Force Reg. 35-18, § B para. Sb\2\b) (Feb. 22, 1974); Army Reg. 600-14, para. 
4(4) (Sept. 30, 1965); Bureau of Naval Personnel Manual, 6210140, ch. 6 para. 3(j) (Nov. 
21, 1975). 

81. See Air Force Reg. 35-18, § D para. 11 (Feb. 22, 1974); Army Reg. 600-15, para. 3(1\b) 
(Feb. 11, 1970); Bureau of Naval Personnel Manual, 6210140, ch. 6 para. 3(5) (Nov. 21, 
1975); Manual para. 127c. 

82. UCMJ art. 15, 10 U.S.C. § 815 (1970). Punishment authorized by this article is also 
called “office hours,” “captain’s mast,” or “an Article 15.” An Article 15 sanction bans 
a later court-martial for a minor offense. See Manual para. 215c; MOYER, supra note 61 
at § 2-733. 

83. Manual para. 129b. “Generally, the term ‘minor’ includes misconduct not involving any 
greater degree of criminality than is involved in the average offense tried by summary 
court-martial. This term ordinarily does not include misconduct of a kind which, if tried 
by general court-martial, could be punished by dishonorable discharge or confinement 
for more than one year.” Manual para. 128b. 

84. Id. at para. 127c. 
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and only six months confinement for those convicted of dishonorable 
failure to pay debts, it is permissible to use Article 15 for lesser violations 
of this nature. The Army regulation, in fact, suggests the use of this 
article in punishing a soldier for dishonorable failure to pay debts.®* In 
any case, nonjudicial punishment cannot be awarded until the debt’s 
validity has been established, for Article 15, while not judicial, is 
certainly disciplinary. Punishments which can be imposed under Article 
15 include extra duties, restriction, correctional custody, forfeiture or 
detention of pay, and reduction in grade.®* 

The existence of valid, unpaid debts is detrimental to the career 
service member even though no judicial or nonjudicial action is taken. 
All of the regulations provide for the inclusion in official service records 
of letters of indebtedness found to be in compliance with the various 
statutes.°7 Those records are reviewed for promotion and assignment 
purposes, and a bad faith debtor will certainly suffer for his misconduct. 
In addition, fitness reports and efficiency reports of senior enlisted 
personnel and officers, and proficiency and conduct marks of junior 
enlisted members will be marred since the senior officer making the 
report takes into consideration recently received valid letters of indebt- 
edness.®8 

Empirical evidence indicates that military officials display genuine 
concern for servicemen confronted with financial difficulties. The pre- 
dominate form of assistance to these servicemen includes inspection of 
creditor allegations of indebtedness and a preference for imposition of 
nonjudicial, nonpunitive measures when those allegations are substanti- 
ated. A survey of several officers of the rank of lieutenant colonel or 
commander and above®® revealed that each carefully scrutinized letters 
of indebtedness, especially those from “easy credit” clothing and jewelry 
establishments near the front gates of military bases. Each of the 
responding officers also contacted the legal officer to ensure the validity 
of each claim, many of which were found to be invalid. There was only 
one report of an Article 15 having been imposed. In that case the debtor 





85. See Army Reg. 600-15, para. 3(1\(b) (Feb. 11, 1970). 

86. UCMJ art. 15, 10 U.S.C. § 815 (1970). 

87. Air Force Reg. 35-18, paras. l(b) and 11 (Feb. 22, 1974); Army Reg. 600-15, para. 
3(1Xb) (Feb. 11, 1970); Marine Corps Order P5800.8, para. 6001.4, 6001.5 (Aug. 17, 
1970); Bureau of Naval Personnel Manual, 6210140, para. 12 (Nov. 21, 1975). 

88. Particularly in the case of fitness reports and efficiency reports, senior officers reporting 
on subordinates are asked to mark such characteristics as trustworthiness and the 
conduct of one’s personal affairs. 

89. Interviews were conducted with the following officers: Commander T. E. Davis, U.S. 
Naval Reserve, Forest Park, Illinois, July 15, 1975; Colonel Marion Markey, U.S. 
Marine Corps Reserve (Retired), Chicago, Illinois, July 15, 1975; Commander J. Pape, 
U.S. Navy, Chicago, Illinois, July 14, 1975; Colonel A. H. Manhard, Jr., U.S. Marine 
Corps, Naval Air Station, Glenview, Illinois, July 12, 1975. 
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was restricted to his ship as it visited various ports. The purpose of the 
sentence was to prevent the sailor from spending the money on shore 
that he should have been using to pay his valid debts. 

Research into the records of the Air Force, Army, and Navy for the 
years 1970 through 1976% yielded the parallel conclusion that few 
servicemen are ever court-martialed for dishonorable failure to pay debt 
when they fail to repay their financial obligations. However, the data 
from the Army and the Navy®! are not completely adequate for research 
purposes because records at department level are kept only for more 
serious offenses which are tried at general or bad conduct discharge 
special courts-martial.®” 

The Air Force records since July 1, 1974, include lesser courts-martial 
and Article 15 nonjudicial proceedings. Therefore, Air Force statistics 
will be used to determine the frequency of punishment for dishonorable 
failure to pay debts. The Air Force statistics should be fairly representa- 
tive of the services in light of the fact that all use the same Code and 
Manual. 

In the Air Force, during the period from January 1, 1970, through 
January 1976,% there were no general or bad conduct discharge special 
courts-martial based solely on a charge of dishonorable failure to pay 





90. The author is grateful to those individuals in each of the military service departments 
who responded promptly to a request for statistical data. 

91. Statistics from the Department of the Navy include records of the Marine Corps. 

92. There are three basic types of courts-martial: general, special, and summary. The 
seriousness of the offense or offenses charged determines the type of court-martial 
which the individual will receive. A general court-martial, which usually can only be 
convened by a flag or general officer in command, may adjudge any punishment found 
in the Table of Maximum Punishments. Manual paras. 5a, 127c. A special court-martial 
may be convened by mid-level commanding officers and cannot award punishment 
greater than a bad conduct discharge, six months confinement, and two-thirds forfeiture 
of pay for six months. Jd. paras. 5b, 15b. A summary court-martial, in essence a one- 
officer hearing, is also convened by mid-level commanding officers, but the degree of 
punishment is limited. Jd. para. 5c. There can be no discharge, confinement is limited 
to 30 days, and two-thirds forfeiture of pay may be imposed for only one month. /d. 
para. 16b. Officers and those in training to become officers may not be tried by a 
summary court-martial. Jd. para. 16a. In addition, anyone referred to a summary court- 
martial may refuse one, demanding to be heard before a special court-martial. Jd. para. 
16a. 

93. Letter from Walter L. Lewis, Colonel, United States Air Force, Chief, Military Justice 
Division, to C. H. Morrison, Jr., Mar. 30, 1976, updating letter from Walter L. Lewis, 
Colonel, United States Air Force, Chief, Military Justice Division, to C. H. Morrison, 
Jr., July 8, 1975. This information was obtained from the Automated Military Justice 
Analysis and Management System. This fully automated data system is used by the 
Judge Advocate General’s Department, USAF, to collect statistics on courts-martial and 
nonjudicial punishment. 
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debt.™ Since July 1, 1974, through the end of the period, statistics of 
lesser courts-martial® and Article 15 nonjudicial proceedings were 
recorded at the department level. During that time, there were no lesser 
courts-martial in which dishonorable failure to pay debt was the only 
offense charged.% There were, however, 49 Article 15 proceedings. 
These resulted in 43 reductions in grade, 39 of which were suspended; 
14 forfeitures in pay, 11 of which were suspended; and 11 restrictions to 
quarters or extra duty. 

The economic state of the nation since July 1, 1974, has been 
especially conducive to the excess accumulation of debt. During this 
period an increase in the number of dishonorable debtors could be 





94. During the period from June, 1975, through January, 1976, two enlisted men were tried 
by general court-martial and given bad conduct discharges for multiple offenses which 
included dishonorable failure to pay debts. However, the gravity of the other offenses 
charged indicates that the discharge was punishment for the more serious offenses, not 
the dishonorable failure to pay debt. 

95. Lesser offenses may be tried by non-bad conduct discharge special court-martial or 
summary court-martial. During the period examined, there were 1,823 non-bad conduct 
discharge special courts-martial and 112 summary courts-martial. 

96. The Air Force reports only one non-bad conduct special court-martial in which 
dishonorable failure to pay debts was one of several charges. The serviceman tried was 
sentenced to two months confinement. 

97. Some airmen received more than one punishment. For this reason the punishments add 
up to more than 49. 
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expected. The siatistics, however, show that no such trend is develop- 
ing.®* In fact, the preceding data indicate that few military persons are 
imprisoned for dishonorable failure to pay debts. Indeed, few are court- 
martialed or otherwise disciplined in any manner. 


CONCLUSION 


In the final analysis, the armed forces’ need for respected leadership 
and for high public regard of the military service and its personnel 
requires prohibition of conduct which brings dishonor or discredit to the 
uniformed ranks. Thus, the military brig is not a debtors’ prison in the 
traditional sense of that phrase. It does, however, periodically confine 
those who exhibit dishonorable conduct in the management of their just 
debts. While this conduct may not be punishable in all civilian jurisdic- 
tions, some states, and the federal government through the Bankruptcy 
Act, afford no more protection for the dishonest debtor than do the Code 
and Manual. In fact, the military justice system’s prohibition of dishon- 
orable failure to pay debts is tempered by regulations which not only 
encourage expert assistance to the financially troubled serviceman, but 
also protect him from the unscrupulous creditor. 





98. In the Army, only general and bad conduct discharge special courts-martial are 
recorded at the department level. During the period from January 1, 1970, to March 1, 
1976, five officers and fourteen enlisted members were tried for the crime of 
dishonorable failure to pay debts in addition to other offenses. Four of the five officers 
were convicted and dismissed from the service. One of those convicted was also 
awarded a partial forfeiture of pay and 18 months confinement at hard labor. Since the 
Table of Punishment only authorizes six months confinement for conviction of 
dishonorable failure to pay debts, it must be assumed that a good portion of the 
sentence was for the other joined offenses. 

Of the 14 enlisted personnel tried, nine convictions resulted. All the sentences called 
for a bad conduct discharge, partial or total forfeiture of pay, and reduction in grade 
(unless already at the lowest grade when tried). Eight of the nine courts-martial awarded 
confinement at hard labor for periods ranging from three months to five years. Again, 
much of this confinement was obviously the result of the other charges. The Court of 
Military Appeals dismissed one of the convictions and is presently considering two 
more. Another two soldiers had their sentences reduced on review. One review 
proceeding was abated because of the death of the convicted defendant. Letter from 
James D. Kemper, Jr., Clerk of Court, United States Army Judiciary, Falls Church, 
Virginia, to C. H. Morrison, Jr., Mar. 11, 1976. 

The Department of the Navy, like the Army, only has records at the headquarters 
level of general and bad conduct discharge special courts-martial. From January, 1970, 
to March 1, 1976, the Navy has tried only two individuals for the dishonorable failure to 
pay debt. Both were enlisted men, one a sailor and the other a Marine. Sentencing 
information on these cases is not available. Letter from Deputy Assistant Judge 
Advocate General (Military Justice), Department of the Navy, Washington, D.C., to C. 
H. Morrison, Jr., July 7, 1975; interview with Deputy Assistant Judge Advocate General 
(Military Justice), Department of the Navy, Washington, D.C., Mar. 10, 1976. 
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NOTES & COMMENTS 


United States v. Ledbetter 


THE SUPERVISION OF THE ADMINISTRATION OF MILITARY 
JUSTICE: MILITARY JUDGES: TO WHOM ARE MILITARY JUDGES 
RESPONSIBLE? United States v. Ledbetter, 25 USCMA 51, 44 
CMR 51 (Interim) (1976) 


Lieutenant Timothy O. Smith, JAGC, USNR* 


DURING THE last 25 years, the responsibility for the supervision 
of the military’s criminal justice system has been shared by the Judge 
Advocates General and the Court of Military Appeals. Under this 
scheme, the Judge Advocates General have had the responsibility for the 
general supervision of the administration of military justice,’ and the 
Court of Military Appeals has exercised its supervisory role through its 
review responsibilities.? By ruling on questions of law in specific court- 
martial cases, the court’s rationale for decisions have led to alterations in 
the operation of the military justice system.* Recent actions by the Court 
of Military Appeals, however, have challenged the propriety of the 
traditional roles of the Judge Advocates General and the court in their 
respective supervisory responsibilities.4 In United States v. Ledbetter ,5 





*Lieutenant Smith served in the Military Justice Division in the Office of the Judge 
Advocate General of the Navy. He received the J.D. degree from the University of Illinois 
School of Law in 1973. 

1. Article 6, UCMJ, 10 U.S.C. § 806 (1970). 

2. Article 67, UCMJ, 10 U.S.C. § 867 (1970). 

3. E.g., United States v. Ware, 24 USCMA 102, 51 CMR 275 (1976); Courtney v. Williams, 
24 USCMA 87, 51 CMR 260 (1976); United States v. Holland, 23 USCMA 442, 50 CMR 
461 (1975). 

4. See United States v. Palenius, 25 USCMA 222, 54 CMR 549 (Interim) (1977); McPhail v. 
United States, 24 USCMA 304, 52 CMR 15 (1976). At the Homer Ferguson Conference 
on Appellate Advocacy, which was sponsored by the United States Court of Military 
Appeals and the Military Law Institute and held at the Georgetown University Law 
Center on May 21 and 22, 1976, the staff of the Court of Military Appeals published its 
recommendations for proposed rules of practice and procedure before the court. 
Included among the proposed rules is a provision permitting the court to “take action to 
grant extraordinary relief in aid of its jurisdiction or in the exercise of its supervisory 
powers over the administration of military justice.” [Emphasis added.] Proposed Rule 4, 
Scope of Review. But see, Rules 3 and 4, Rules of Practice and Procedure, United 
States Court of Military Appeals (Revised January 1, 1973). In addition, proposed rules 
11 and 12 provide that the Court of Military Appeals shall regulate the qualification, 
admission to practice, and discipline of military and civilian attorneys appearing before 
courts-martial, as well as the discipline of all military judges. But see, Rules 10-14A, 
Rules of Practice and Procedure, United States Court of Military Appeals (Revised 
January 1, 1973); Articles 26, 27, 60, 70, UCMJ, 10 U.S.C. §§ 826, 827, 866, 870 (1970); 
MCM, 1969 (Rev.), para. 43. 

5. 25 USCMA 51, 54 CMR 5] (Interim) (1976). 
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the court developed a test for the determination of the availability of 
military witnesses at Article 32 investigations.® In part III of the court’s 
opinion, however, the majority addressed a problem perceived by it as a 
threat to the independence of military judges. The result was an attempt 
to alter the relations between the Judge Advocates General and the court 
in the supervision of military judges: the court ruled that official inquiries 
outside of the adversary process which question or seek justifications for 
a military judge’s decisions were prohibited.” 


I 


In two post-trial statements,® the military judge who tried Staff 
Sergeant Ledbetter alleged that he had been asked to justify the 
sentences awarded by him to Ledbetter as well as two other service 
members convicted by him in other cases. The military judge alleged 
that he had been asked for these justifications by the Judge Advocate 
General of the Air Force, the Chief of the Air Force Trial Judiciary and 
his Assistant, and the staff judge advocate of the 13th Air Force. He 
alleged that he had been asked “to explain my reasoning as to why I 
decided on the particular sentence imposed” and that this information 
was necessary “in case the Chief of Staff or any other senior officer had 
questions concerning the case.” 

In his statement responding to these allegations,® the Judge Advocate 
General of the Air Force noted that he did discuss the sentences with the 
military judge and he recalled stating to him that an appropriate sentence 
is a “subjective matter best left to those who heard the evidence.” The 
Judge Advocate General also noted in his statement that one of the 
military judge’s sentences in a related case appeared to be unusual and 
that he had asked his Chief of the Air Force Trial Judiciary “to try to 
determine what facts had led to the unusual sentence so that I could 
respond intelligently if queried by the Chief of Staff.” 

The Assistant to the Chief of the Air Force Trial Judiciary noted in his 
statement that he had been directed to obtain as much information about 
the cases as possible so that the Judiciary Division wu.}d be prepared to 
discuss the cases as necessary.® In at least one telephone conversation 
with the military judge, he asked him for the “facts of [another] case, 
6. Article 32, UCMJ, 10 U.S.C. § 832 (1970). 

7. United States v. Ledbetter, supra, at 59, 54 CMR 59 (Interim) (1976). The court’s 
opinion was authored by Chief Judge Fletcher and concurred in by Judge Perry. Judge 
Cook agreed with his colleagues that the Judge Advocates General should not be 
“conduit[s] of command influence,” but he disagreed “emphatically” that the conduct 
of the Judge Advocate General in this case required the “censure implied by the 
majority.” At 79, 54 CMR 79 (Interim) (1976). 

8. Id. at 62, 63, 54 CMR 62, 63 (Interim) (1976). 


9. Id. at 66, 54 CMR 66 (Interim) (1976). 
10. Id. at 71, 54 CMR 71 (Interim) (1976). 
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details about the trial and sentence,” and he noted that all of the phone 
calls were “for the purpose of gathering information and not to criticize 
or attempt to influence [the military judge’s] behavior.” He did not 
specifically remember discussing the Ledbetter case with the military 
judge. 

On the basis of these post-trial allegations, the court announced the 
following rule: “In the absence of congressional action to alleviate 
recurrence of the events such as we alleged to have occurred here,!? we 
deem it appropriate to bar official inquiries outside the adversary process 
which question or seek justification for a judge’s decision unless such 
inquiries are made by an independent judicial commission established in 
strict accordance with the guidelines contained in section 9.1(a) of the 
ABA Standards, The Function of the Trial Judge. . . .”!1 Footnote 12 in 
the court’s opinion states, “The appearance of judicial tampering could 
be eliminated by congressional action to provide some form of tenure for 
all judges in the military justice system.” 


II 


The court’s rationale for the prohibition announced in Ledbetter may 
be found in the following language: 


The trial judge, as an integral part of the court-martial, falls within the mandate of 
Article 37. If anything is clear in the Uniform Code of Military Justice, it is the 
congressional resolve that both actual and perceived unlawful command influence be 
eliminated from the military justice system. Article 26(c)’s provision for an independent 
trial judiciary responsible only to the Judge Advocate General certainly was not designed 
merely to structure a more complicated conduit for command influence. That is to say, 
the Judge Advocate General and his representatives should not function as a com- 
mander’s alter ego but instead are obliged to assure that all judicial officers remain 
insulated from command influence before, during, and after trial.'2 [Footnote omitted.] 


It is characteristic of the military command structure that the 
commanding officer can influence the actions of his subordinates in many 
ways. An inquiry by a commanding officer or a senior officer concerning 
facts surrounding the subordinate’s conduct can influence future conduct 
in similar circumstances by the subordinate. Yet, such inquiries are 
necessary for the effective performance of the command’s mission. 
Congress has recognized this as a serious problem in the field of military 
justice and has provided in Article 37(a), UCMJ, inter alia, that: 

No person subject to this chapter may attempt to coerce or, by any unauthorized means, 


influence the action of a court-martial ... or any member thereof, in reaching the 
findings or sentence in any case. . . .4* [Emphasis added.] 





11. Id. at 59, 54 CMR 59 (Interim) (1976). 
12. Id. at 58, 54 CMR 58 (Interim) (1976). 
13. 10 U.S.C. § 837(a) (1970). 
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In the rationale’ quoted above, the court made this same point in the 
phrase “it is the congressional resolve that both actual and perceived 
unlawful influence be eliminated from the military justice system” 
{emphasis added.] The court, however, also emphasized that the Judge 
Advocate General, as the officer responsible for the independence of the 
judiciary under Article 26(c), UCMJ,!4 was not to serve as a “conduit for 
command influence.” It is significant that the court omitted the word 
“unlawful” before the words “command influence.” Article 37(a) pro- 
hibits only unauthorized command influence. The omission of the term 
“unlawful,” when viewed in the context of the Judge Advocate General’s 
command responsibilities under Article 26(c), raises the implication that 
any attempt by the Judge Advocates General to influence military judges 
is not acceptable under Article 37(a). This is clearly not within the scope 
of Article 37(a), which is designed to prohibit only “‘unauthorized” 
command influence. 

It was the intent of Congress in Article 26(c) “to provide for the 
establishment within each service of an independent judiciary composed 
of military judges . . . assigned directly to the Judge Advocate General of 
the service and [who] are responsible only to him or his designees for 
direction and fitness ratings.” 15 In Ledbetter, the court emphasized that 
the Judge Advocate General, under the scheme of Article 26(c), is 
“obliged to assure that all judicial officers remain insulated from 
command influence before, during, and after trial.” [Note the absence 
again of “unlawful” before “command influence.”] Since any inquiry by 
the Judge Advocates General to one of their judges may be viewed as 
command influence, the prohibition in Ledbetter prevents the Judge 
Advocates General from exercising their lawful command responsibilities 
imposed by Article 26(c). It appears that the court’s rationale for the 
prohibition confuses authorized command influences, e.g., inquiries about 


what happened, with unauthorized command influences prohibited by 
Article 37(a). 


Ill 
The Ledbetter prohibition bars “official inquiries outside the adversary 
process which question or seek justification for a judge’s decision. . . .” 


[Emphasis added.] This presents the problem of what types of inquiries 
the Judge Advocates General can make after Ledbetter. 

The military judge in Ledbetter alleged in his statements that he was 
asked why he gave the sentences in the cases at issue and he responded 
that “any inquiries of this sort amounted to a violation of Article 37, 
UCMJ. . . .”26 In contrast, the Judge Advocate General of the Air Force 
and the Assistant Chief of the Trial Judiciary alleged that they merely 
asked what happened. 

14. 10 U.S.C. § 826(c) (1970). 


15. S. Rep. No. 1601, 90th Congress, 2nd Session 7 (1968). 
16. United States v, Ledbetter, supra, at 64, 54 CMR 64 (Interim) (1976). 





301 





WINTER 1977 @ United States v. Ledbetter 


A close reading of the facts in Ledbetter can lead to the conclusion that 
the Judge Advocates General, pursuant to Article 26(c), can ask their 
judges what actions they took in a given case, but they cannot ask them 
to account for those actions. This interpretation is possible <° the word 
“‘question” in the phrase “question or seek justification” is the same as 
“seek justification.” The fact that the military judge in Ledbetter felt that 
“any inquiries” to him were inappropriate, in light of the court’s 
prohibition, raises the possibility that “question” was not used as a 
synonym for “seek justification.” 

The word “question” also means to doubt or dispute.?7 In the context 
of Ledbetter, this would preclude the Judge Advocates General from 
asking their judges any questions about their cases or criticizing their 
decisions. To the extent that this interpretation of the court’s prohibition 
prevents the Judge Advocates General from criticizing their military 
judges, the prohibition is contrary to the ABA Code of Professional 
Responsibility and Article 26(c). Canon 8 of the Code of Professional 
Responsibility provides that a “lawyer should assist in improving the 
legal system.”!*® Ethical Consideration 8-6 states, inter alia, that a 
“lawyer as a citizen has a right to criticize [adjudicatory officials] 
publicly, ...,” although he should be certain of his complaint, use 
appropriate language, and avoid intemperate statements.’® The prohibi- 
tion also violates Article 26(c) because Congress clearly envisioned the 
Judge Adyocates General as the officers reporting on the fitness of 
military judges.2° The preparation of such reports should include asking 
judges about their decisions and criticizing them in the performance of 
their duties. 

In summary, it is clear that the prohibition in Ledbetter would prevent 
the Judge Advocates General from asking their judges why they made a 
decision. The use of the word “question,” however, raises some doubts 
as to whether the Judge Advocates General can ask their judges any 
questions about a particular case. Since this latter interpretation clearly 
impinges upon the Article 26(c) responsibilities of the Judge Advocates 
General, as well as their ethical responsibilities, it is asserted that, after 
Ledbetter, the Judge Advocates General can ask their judges what actions 
they took in a particular case, but they cannot ask their judges to justify 
those actions. 








17. Webster’s New International Dictionary, Second Edition (1955), p. 2039. 
18. ABA Code of Professional Responsibility (1975). 

19. Id. 

20. S. Rep. 1601, note 15, supra. 
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The court’s prohibition in Ledbetter would prevent questions of a 
judge’s decision by officials outside of the adversary process “unless 
such inquiries are made by an independent judicial commission estab- 
lished in strict accordance with the guidelines contained in section 9. 1(a) 
of the ABA Standards, The Function of the Trial Judge.” Section 9.1(a) 


prevides: 


Each jurisdiction should establish an independent commission, composed of lay 
citizens, lawyers and judges, to investigate complaints of judicial misconduct or 
incompetence against judges in all courts of the jurisdiction. The commission should be 
empowered to investigate any such complaint received by it, to employ the subpoena 
power, appoint hearing officers to examine complaints and receive evidence, and to make 
findings and recommendations to the highest court in the jurisdiction. Such court should 
be empowered to remove any judge found by it and the commission to be guilty of gross 
misconduct or incompetence in the performance of his duties. Provision for censure or 
suspension should be made for less serious misconduct. In order to protect the 
participants, provision should be made for keeping all complaints and commission 
proceedings confidential unless the commission recommends discipline by the highest 


court, at which time the commission’s record, upon being filed with the court, should 
become public. 


The crucial language in section 9.1(a) is that which empowers the 
highest court of a jurisdiction “to remove any judge found by it and the 
commission to be guilty of gross misconduct or incompetence in the 
performance of his duties.”” The authority for the direction, assignment, 
and discipline of military judges is unequivocally given to the Judge 
Advocate General by Articles 6, 26, and 66 of the UCMJ.”* Congress 
clearly designated the Judge Advocates General, not the Court of Military 
Appeals, as the authority to whom military judges are responsible under 
Article 26(c).2? It is asserted that Ledbetter’s prohibition, coupled with the 
judicial commission structured in accordance with section 9.1(a) of the 
ABA Standards, The Function of the Trial Judge, is contrary to the 
express intent of Congress in establishing the independent judiciary 
under Article 26(c). 

After Chief Judge Fletcher assumed his position on the court in April 
1975, he provided the Judge Advocates General with an extensive list of 
recommended statutory changes to the Uniform Code of Military Justice. 
Included among those recommendations was the following provision: 





21. 10 U.S.C. §§ 806, 826, 866 (1970). 
22. S. Rep. 1601, note 15, supra. 
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A statutory enactment creating a judicial council is recommended. In addition to 
exercising disciplinary power over counsel and judges, the council would be charged with 
undertaking a continuous study of the organization, practice, procedure, rules and 
methods of administration and operation of the military justice system. . . .2* 


It appears from Ledbetter that the court does not wish to wait for a 
statutory enactment creating a “judicial council” for exercising discipli- 
nary powers over judges. 

The responsibility for the supervision of military judges is clearly 
vested in the Judge Advocates General by the Uniform Code of Military 
Justice. It is the prerogative of Congress to shift this responsibility to the 
Court of Military Appeals, but this can be accomplished only after the 
necessary legislative changes. Ledbetter may be reviewed as an attempt 
to accomplish this change without the benefit of congressional action. 
Any future developments in this area, in the absence of statutory 
amendment, should be the result of sound and careful reasoning based 
upon the existing provisions of the Uniform Code of Military Justice. 





23. Article 67(g), UCMJ, 10 U.S.C. § 867(g) (1970) provides, inter alia, that the “Court of 
Military Appeals and the Judge Advocates General shall meet annually to make a 
comprehensive survey of the operation of this chapter and report to the Committees on 
Armed Services ... any recommendations relating to the uniformity of policy as to 
sentences, amendments to this chapter, and any other matters considered appropriate.” 
This recommendation was in a list of “Ideas Concerning Revision of UCMJ, [sic] 
Warranting Discussion at the July 21, 1975 Meeting” of the Court and the Judge 
Advocates General pursuant to Article 67(g). 
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BOOK REVIEWS 
THEY CALL IT JUSTICE: COMMAND INFLUENCE AND THE 
CourRT-MARTIAL SYSTEM 


By Luther C. West 
New York. Viking Press. 1977. Pp. 287. $12.95 


Lieutenant John K. Lawrence, JAGC, USNR* 


ALTHOUGH THE DEBATE over structural reform of the military- 
justice system has been intensive in recent years, the end of the Vietnam 
war and the advent of the all-volunteer force concept have reduced its 
attraction for all but the military law specialist and a handful of the 
members of Congress. In They Call It Justice, Luther C. West attempts 
to broaden participation in the debate by addressing his call for radical 
change of the Uniform Code of Military Justice (UCMJ) to a nonprofes- 
sional, civilian audience. His argument is composed of three primary 
elements: an historical survey of command influence in military justice 
prior to enactment of the UCMJ; discussion of decisional authority from 
the U.S. Court of Military Appeals (USCMA) and other federal courts 
since the UCMJ entered into force; and descriptions of several cases in 
which West was personally involved, both as a judge advocate and as 
civilian practitioner. In a concluding chapter, West sets forth his proposal 
for the revision of the UCMJ. 

The portions of the book dealing with the history of command influence 
and with USCMA case law are, in the main, restatements of West’s 
earlier law review article on this subject. In keeping with his purpose of 
reaching a lay audience, detailed legal analysis and all footnotes have 
been omitted. West nevertheless demonstrates effectively the opposition 
of the military departments to reform efforts in this area, in part by 
outlining the periodic battles before the Congress, from the Ansell- 
Crowder dispute of World War I to the Powell Report in 1960. Entering 
the judicial tealm, West castigates USCMA for what he perceives as the 
Court’s inadequate response to command influence abuses. As West’s 
treatment does not extend beyond the My Lai cases, however, his 





*Lieutenant Lawrence served in the Military Justice Division of the Office of the Judge 
Advocate General. He received the J.D. degree from Harvard University in 1974. 


1. West, A History of Command Influence on the Military Judicial System, 18 U.C.L.A. L. 
REv. 1 (1970). 
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criticism of the Court should perhaps be reexamined in light of its more 
recent decisions.” In any event, while the book’s presentation is adequate 
for its intended audience, attorneys will find the law review article a 
more convincing exposition of these subjects. 

The principal thrust of this book lies in the sections describing West’s 
personal experiences as a regular Army judge advocate, whose eighteen- 
year career was served wholly under the UCMJ. By giving detailed 
descriptions of numerous egregious instances of command influence 
which he encountered, West attempts to show that such abuses are 
inherent in the current structure of the UCMJ, rather than the product of 
aberrational conduct by a few commanders. He emphasizes that the 
military lawyers of the Judge Advocate General’s Corps (JAGC) are, in 
his opinion, active participants in the subtle (and sometimes not so 
subtle) application of command influence to prevent the vigorous defense 
and fair trial of service members accused of crime. 

The solution to the command-influence problem, according to West, is 
to remove the convening authority from any involvement with the judicial 
process. All lawyers acting in the system (prosecutors, defense counsel, 
and trial and appellate judges) should be civilians, employed by the 
Justice Department, and reporting to the Attorney General. The only 
military participation in the judicial process would be the retention of 
officer and enlisted court members, randomly selected by civilian 
administrators from a venire drawn from commands other than that of 
the accused. Only by such radical surgery, West maintains, can fairness 
be achieved in the adjudication of crimes by service members. 

As a former career officer, West would seem to speak from a position 
of greater authority than many other commentators in this field, who 
either have no military experience at all, or who served prior to adoption 
of the UCMJ. Moreover his attempt to document structura! inequities in 
the military judicial process addresses directly the evidentiary lacunae 
noted by the courts, which have refused to find the statutory scheme 
constitutionally invalid.* 

West squanders, however, both his own presumptive authority and his 
book’s evidential value by his stridently polemical tone and detailed 
discussion of the causal relation between his attitudes concerning 
systemic bias and his poor fitness reports. While the allegation of an 





2. See, United States v. Ware, 24 USCMA 102, 51 CMR 275 (1976); United States v. 
Rowel, 24 USCMA 137, 51 CMR 327 (1976); United States v. Ledbetter (Interim), 25 
USCMA 51, 54 CMR 51 (1976). But see, United States v. Jackson, 24 USCMA 57, 51 
CMR 186 (1976). 

3. See, e.g., McDonald v. United States, __Ct. Cl. __, 531 F.2d 490, 494 (1976). 
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adverse fitness report delivered in retaliation for zealous defense of an 
accused is relevant evidence for West’s charge that JAGC officers 
participate in the exertion of unlawful command influence, the credibility 
of West’s attack on the system suffers when he states that his belief in 
the system’s inherent vice dates from the receipt of that adverse fitness 
report.4 These factors provide support for those opponents of needed 
basic reform who doubtless will dismiss this provocative book as the 
fulminations of a disgruntled retired misfit. 








4. West, They Call It Justice, supra, at 73-74. 
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